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RECOVERY OF OVERCHARGES 


WEDNESDAY, APRIL 30, 1958 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON ‘TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND ForetIGN COMMERCE, 
Washington D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 1333, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 

The Cuatrman. The committee will come to order. 

This morning the committee has met to hear witnesses on three 
bills, S. 3877, H. R. 8742 and H. R. 8743. The purpose of these bills 
is to amend the Interstate Commerce Act so that the 2-year statutory 
period of limitation on actions for the recovery of charges, damages, 
or overcharges shall apply to shipments involving the United States 
Government and the carriers in substanti: ally the same fashion as it 
now applies to commercial shippers and the carriers. 

I might say that this is a problem that this committee has consid- 
ered heretofore, and I think bills enacted have had either 1 or 2 
vetoes. Iam not sure which. 

Mr. O'Hara. I did not know we ever reported a bill out. 

The CuarrMan. I know one has received a veto. 

The bills referred to will be included in the record at this point, 
and the reports. 

(The bills and reports referred to follow :) 

[H. R. 8742, 85th Cong., 1st sess.] 


A BILL To amend the Interstate Commerce Act to provide a two-year statute of limitations 
on actions involving transportation of property and passengers of the United States 
Government and to provide that deductions for overcharges by the United States shall 
be made within three years from time of payment 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Interstate Commerce Act 
is amended as follows: 

SecTION 1. At the end of section 16 (3) (e) add the following sentence: 
“With respect to the transportation of property or passengers for or on behalf 
of the United States, the cause of action shall be deemed to accrue upon the 
date of payment of the charges for the transportation involved or upon the 
date of a subsequent collection for overcharges made by the United States, 
whichever is later.” 

Sec. 2. Add the following new subparagraph to section 16 (3) as subpara- 
graph “(i)” 

“(i) The provisions of this paragraph (3) shall extend to and embrace 
all transportation of property or passengers for or on behalf of the United 
States in connection with any action brought before the Commission or any 
court by or against carriers subject to this part.’ 

Sec. 3. At the end of section 204a (4) add the following sentence: “With 
respect to the transportation of property or passengers for or on behalf of 
the United States, the cause of action shall be deemed to accrue upon the 
date of payment of the charges for the transportation involved or upon the 
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date of a subsequent collection for overcharges made by the United States, 
whichever is later.” 

Sec. 4. Add the following new paragraph “(7)” to section 204a: 

“(7) The provisions of this section 204a shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
in connection with any action brought before any court by or against carriers 
subject to this part.” 

Sec. 5. At the end of section 308 (f) (2) add the following sentence: “With 
respect to the transportation of property or passengers for or on behalf of 
the United States, the cause of action shall be deemed to accrue upon the 
date of payment of the charges for the transportation involved or upon the 
date of a subsequent collection for overcharges made by the United States, 
whichever is later.” 

Sec. 6. Add the following new subparagraph “(6)” to section 308 (f): 

“(6) The provisions of this paragraph (f) shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
in connection with any action brought before the Commission or any court 
by or against carriers subject to this part.” 

Sec. 7. At the end of section 406 (a) (4) add the following sentence: “With 
respect to the transportation of property or passengers for or on behalf of 
the United States, the cause of action shali be deemed to accrue upon the 
date of payment of the charges for the transportation involved or upon the 
date of a subsequent collection for overcharges made by the United States, 
whichever is later.” 

Sec. 8. Add the following new paragraph “(7)” to section 406a : 

“(7) The provisions of this section 406a shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
in connection with any action brought before any court by or against carriers 
subject to this part.” 

Sec. 9. Section 322 of the Transportation Act of 1940 (49 U. S. C. 66) is 
amended as follows: 

(1) By striking the word “overpayment” and substituting therefor the 
words “overcharge as defined in the Interstate Commerce Act and payment 
in excess of rates, fares, and charges established pursuant to section 22 of 
the Interstate Commerce Act.” 

(2) By striking the period at the end and adding a colon and the following 
new provision, “Provided, however, That such deductions shall be made within 
three years from the time of payment of bills wherein overcharges are noted.” 

Sec. 10. The provisions of this Act as amending the Interstate Commerce 
Act, as amended, shall apply only to causes of action which accrue on or after 
the effective date of this Act. The provisions of this Act as amending section 
322 of the Transportation Act of 1940 (49 U. 8S. C. 66) shall apply only to 
transportation performed and payment made therefor subsequent to the effec- 
tive date of this Act. 


(Norr.—H. R. 8743 is identical with H. R. 8742 and is not printed 
herewith.) 


[S. 877, 85th Cong., 1st sess.] 


AN ACT To amend the Interstate Commerce Act to provide a two-year statute of limita- 
tions on actions involving transportation of property and passengers of the United 
States Government and to provide that deductions for overcharges by the United States 
shall be made within three years from time of payment 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Interstate Commerce Act is 
amended as follows: 

SecTIon 1. At the end of section 16 (3) (e) add the following sentence: “With 
respect to the transportation of property or passengers for or on behalf of the 
United States, the cause of action shall be deemed to acerne upon the date of 
payment of the charges for the transportation involved or upon the date of a 
subsequent collection for overcharges made by the United States, whichever is 
later.” 

Sec. 2. Add the following new subparagraph to section 16 (3) as sub- 
paragraph “(i)”: 

“(i) The provisions of this paragraph (3) shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
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in connection with any action brought before the Commission or any court 
by or against carriers subject to this part.” 

Sec. 3. At the end of section 204a (4) add the following sentence: “With 
respect to the transportation of property or passengers for or on behalf of the 
United States, the cause of action shall be deemed to accrue upon the date of 
payment of the charges for the transportation involved or upon the date of a 
a collection for overcharges made by the United States, whichever 
8 later.” 

Sec. 4. Add the following new paragraph “(7)” to section 204a: 

“(7) The provisions of this section 204a shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
in connection with any action brought before any court by or against carriers 
subject to this part.” 

Sec. 5. At the end of section 308 (f) (2) add the following sentence: “With 
respect to the transportation of property or passengers for or on behalf of the 
United States, the cause of action shall be deemed to accriie upon the date 
of payment of the charges for the transportation involved or upon the date 
of a subsequent collection for overcharges made by the United States, which- 
ever is later.” 

Sec. 6. Add the following new subparagraph “(6)” to section 308 (f) : 

“(6) The provisions of this paragraph (f) shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
in connection with any action brought before the Commission or any court by 
or against carriers subject to this part.” 

Sec. 7. At the end of section 406 (a) (4) add the following sentence: 
“With respect to the transportation of property or passengers for or on behalf of 
the United States, the cause of action shall be deemed to accrue upon the date 
of payment of the charges for the transportation involved or upon the date of 
a subsequent collection for overcharges made by the United States, whichever 
is later.” 

Sec. 8. Add the following new paragraph “(7)” to section 406a : 

“(7) The provisions of this section 406a shall extend to and embrace all 
transportation of property or passengers for Or on behalf of the United States 
in connection with any action brought before any court by or against carriers 
subject to this part.” 

Sec. 9. Section 322 of the Transportation Act of 1940 (49 U. S. C. 66) is 
amended as follows: 

(1) By striking the word “overpayment” and substituting therefor the words 
“overcharge as defined in the Interstate Commerce Act and payment in excess 
of rates, fares, and charges established pursuant to section 22 of the Interstate 
Commerce Act.” 

(2) By striking the period at the end and adding a colon and the following 
new provision: “Provided, however, That such deductions shall be made within 
three years (not including any time of war) from the time of payment of 
bills: Provided further, That every claim cognizable by the General Accounting 
Office for charges for transportation within the purview of this section shall be 
forever barred unless such claim shall be received in the General Accounting 
Office within three years from the date of payment of the charges for the 
transportation involved or from the date of a subsequent collection for over- 
charges made by the United States for such transportation.” 

Sec. 10. The provisions of this Act as amending the Interstate Commerce Act, 
as amended, shall apply only to causes of action which accrue on or after the 
effective date of this Act. The provisions of this Act as amending section 322 
of the Transportation Act of 1940 (49 U. S. C. 66) shall apply only to trans- 
portation performed and payment made therefor subsequent to the effective 
date of this Act. 

Passed the Senate August 8 (legislative day, July 8), 1957. 

Attest : 


Fetton M. Jounston, Secretary. 
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INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, D. C., November 27, 1957. 
Hon. OREN HArRRIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEAR CHAIRMAN Harris: Your letter of July 18, 1957, address to the chairman 
of the Commission and requesting a report and comments on a bill, H. R. 8742, 
introduced by Congressman Flynt, to amend the Interstate Commerce Act to 
provide a 2-year statute of limitations on actions involving transportation of 
property and passengers of the United States Government and to provide that 
deductions for overcharges by the United States shall be made within 3 years 
from time of payment, has been referred to our Committee on Legislation. After 
consideration by that Committee, I am authorized to submit the following 
comments in its behalf: 

H. R. 8742 would amend section 16 (3) of part I of the Interstate Commerce 
Act, which applies principally to railroads, and section 240a of part II, section 
308 (f) of part III, and section 406a of part IV, which are applicable to motor 
carriers, water carriers, and freight forwarders, respectively, so as to provide 
specifically that the 2-year statutory period of limitation on actions for the 
recovery of charges, damages, or overcharges shall apply to shipments involving 
the United States Government and the carriers in substantially the same fashion 
it now applies to commercial shippers and the carriers. 

In a number of complaints filed with the Commission by the Government seek- 
ing damages against railroads for the transportation of property at rates and 
charges alleged to be in violation of the Interstate Commerce Act, the Govern- 
ment has contended that the 2-year period of limitations does not apply to 
complaints brought by the United States. The Commission, however, has taken 
the position that the statutory period does apply to such actions and has dis- 
missed complaints when the cause of action accrued more than 2 years prior to 
the date the complaint was filed. H. R. 8742 would settle this question by speci- 
fically providing that the limitation shall apply to complaints filed with the 
Commission by the Government as well as to complaints filed by other shippers. 

With respect to the question of when the cause of action shall be deemed to 
accrue, the bill would amend sections 16 (3) (e), 204a (4), 308 (f) (2), and 
406a (4), by adding a provision, limited to actions at law by carriers against the 
Government and to complaints or actions at law filed by the Government against 
carriers that such cause shall be deemed to accrue upon “the date of payment of 
the charges for the transportation involved or upon the date of a subsequent 
collection for overcharges made by the United States, whichever is later.” This 
differs from the provisions governing actions at law by carriers against commer- 
cial shippers, or complaints filed with the Commission or actions at law instituted 
against carriers by commercial shippers, in which the cause of action is deemed 
to accrue upon delivery or tender of delivery of the shipment by the carrier, and 
not after. 

This difference in treatment appears necessary, since the Government is re- 
quired, under section 322 of the Transportation Act of 1940 (49 U.S. C., sec. 66), 
to pay transportation charges of common carriers upon presentation of bills 
therefor prior to audit by the General Accounting Office. However, the right is 
reserved to the Government “to deduct the amount of any overpayment to any 
such carrier [a common carrier subject to the Interstate Commerce Act] from 
any amount subsequently found to be due such carrier,” but the right to make 
such deduction is not limited as to time. H. R. 8742 would amend section 322 in 
this connection by requiring the Government to exercise such right within 3 years 
from the time of payment of the bills. This appears to be a reasonable limitation 
and would bring the right more nearly in line with commercial practice. More- 
over, it hardly seems fair that the carriers should be subject, as at present, to 
deductions for aS many years as suits the convenience of the Government. It is 
noted in this connection that no exception is made to this limitation during time 
of war as provided in 8S. 3877 (as passed by the Senate on August 8, 1957), which 
is also pending before your committee. It is further noted that no provision is 
made, as in the Senate-passed bill, to make the same 3-year period of limitation 
applicable to claims “cognizable by the General Accounting Office’ for charges 
for transportation within the purview of section 822. This appears to be a reason- 
able requirement, since it would subject the Government and the carriers to the 
same period of limitation. The committee may, therefore, wish to consider such 
an amendment to H. R. 8742. 
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In addition, the bill would change the word “overpayment” in section 322 to 
mean “overcharge as defined in the Interstate Commerce Act and payment in 
excess of rates, fares, and charges established pursuant to section 22 of the Inter- 
state Commerce Act. “In section 16 (3) (g) of the Interstate Commerce Act 
and in the corresponding sections of the other parts of the act, the term 
“overcharges” is defined as meaning “charges for transportation services in 
excess of those applicable thereto under the tariffs lawfully on file with 
the Commission,” except that the word “transportation” is omitted in section 
406a (5) of part IV. This substitution would make it clear that while the Gov- 
ernment may deduct from current accounts with a carrier amounts claimed to 
have been paid in excess of the applicable tariff rate, it may not deduct amounts 
resulting from the charging of rates alleged by the Government to be unreason- 
able or unduly prejudicial or otherwise unlawful, although applicable because 
specified in the tariffs. 

In our opinion, the provisions of H. R. 8742 are desirable to prevent undue and 
unreasonable delays in the submission of controversies to the Commission or the 
courts which involve disputes between the Government and the carriers arising 
under the Interstate Commerce Act. We therefore recommend its enactment. 

Editorially, it appears that the section reference “406 (a) (4)” in line 14, 
page 3, of the bill should be changed to “406a (4).” It also appears that the 
words “or passengers” in lines 16 and 24, page 3, should be deleted, since freight 
forwarders perform no passenger services. Also, in our opinion, the amendatory 
language in section 9 (1) of the bill would be improved by substituting the words 
“or any” for “and” in line 7, page 4. It further appears that the period after 
“Act” in line 9, page 4, should be outside, rather than within, the quotation marks. 

Respectfully submitted. 

OwEN CLARKE, 
Chairman, Committee on Legislation. 

ANTHONY ARPAIA. 

Rosert W. MINOR. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 29, 1958. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


My Dear Mer. CHAIRMAN: This is in reply to your letters of July 18 and August 
13, 1957, requesting the views of the Bureau of the Budget on H. R. 8742 and 
S. 377, similar bills to amend the Interstate Commerce Act to provide a 2-year 
statute of limitations on actions involving transportation of property and passen- 
gers of the United States Government and to provide that deductions for over- 
charges by the United States shall be made within 3 years from time of payment. 

The objective of this proposed legislation conforms to the President’s desire, 
expressed in his memorandum of disapproval of S. 906, 88d Congress, that the 
Government should be subject to limitations upon retroactive review of its 
freight charges equivalent to those imposed upon commercial shippers. Sections 
1 through 8 of H. R. 8742 and 8. 377 incorporate provisions of draft bills sub- 
mitted by the Department of Defense and the General Services Administration 
for consideration of the Senate Committee on Interstate and Foreign Commerce. 
These sections would impose a 2-year limitation upon the submission of contro- 
versies to the Interstate Commerce Commission or the courts arising between the 
Government and carriers under the Interstate Commerce Act and accruing from 
the date of payment or subsequent collection of overcharges. 

Section 9, not a part of the above draft bills, would redefine the types of Gov- 
ernment payments for which an administrative collection of overcharges may 
be made upon audit under the provisions of the Transportation Act of 1940, and 
would limit the period during which authorized administrative deductions may 
be made to 3 years from the time of payment of bills. 

In order to make the limitations proposed in sections 1 through 8 fully effec- 
tive, some appropriate limitation upon the period which deductions may be made 
to carriers’ accounts following audit, such as is included in section 9 (2) ap- 
pears desirable. As presently worded, section 9 (1) would preclude recovery 
by administrative action of overpayments resulting from clerical error by the 
Government or overpayments from any cause which have been made to air car- 
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riers. These effects would appear to be clearly undesirable. In addition, enact- 
ment of the section would have the effect of shifting the burden of initiation of 
litigation or rates, the lawfulness of which are in dispute, from the carriers to 
the Government. It is believed that this provision will increase administrative 
expenses and increase the volume of litigation. Your committee may, therefore, 
wish to examine with particular care the need for making this change in existing 
procedures. 

8. 377 and H. R. 8742 are distinguished by certain technical differences appear- 
ing in section 9 relating to the suspension of the period of limitation during time 
of war and to the presentation of claims by carriers which are cognizable by 
the General Accounting Office. It is believed that if legislation is enacted, that 
provisions relating to these matters similar to those presently incorporated in 
S. 877 should be included. It is suggested that the wartime suspension might 
more appropriately be invoked during any period of emergency declared by the 
President. 

Subject to the above reservations, the Bureau of the Budget recommends en- 
actinent of this legislation. 

Sincerely yours, 
PuHILiIP SS. HuGHes, 
Acting Assistant Director for Legislative Reference. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 31, 1957. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DeaR Mr. CHAIRMAN: Further reference is made to your letter of July 18, 
1957, asking for a prompt report, together with such comment as we may desire 
to make on H. R. 8742. 

This bill would amend parts I, II, III, and IV of the Interstate Commerce 
Act, as amended, by providing that the limitations included in sections 16 (3), 
204a, 308 (f), and 406a of the act “shall extend to and embrace all transporta- 
tion of property or passengers for or on behalf of the United States in connec- 
tion with any action brought before the Commission or any court by or against 
carriers” and that with respect to such transportation “the cause of action 
shall be deemed to accrue upon the date of payment of the charges for the 
transportation involved or upon the date of a subsequent collection for over- 
charges made by the United States, whichever is later.” 

This bill also proposes to limit to 3 years the time in which overcharges could 
be recovered by the United States by deduction of such overcharges from 
amounts otherwise found due the overpaid carrier, but section 3822 of the 
Transportation Act of 1940 (49 U. 8S. C. 66), would still provide for the pay- 
ment of carriers’ bills upon presentation, prior to audit and settlement by the 
General Accounting Office. In addition to the time limitation on the right to 
recover overcharges by setoffs, section 9 of H. R. 8742 would make another 
significant change in the language of section 322 by limiting such recovery to an 
“overcharge as defined in the Interstate Commerce Act and payment in excess 
of rates, fares, and charges established pursuant to section 22 of the Inter- 
state Commerce Act” instead of the presently specified “overpayment” which 
may be recovered. 

It should be noted that the carriers which would be affected by the provisions 
of H. R. 8742 presently are allowed 6 full years from the date when the cause of 
action first accrues in which to bring suit against the United States in the 
Court of Claims or the United States district courts to recover their transporta- 
tion charges (28 U. 8S. C. 2401 and 2501), and 10 full years after a claim cogniza- 
ble in the General Accounting Office first accrues in which to file such claim here 
(31 U. 8. C. Tla and 236). While H. R. 8742, if enacted, apparently would limit 
the carriers, as well as the United States, to 2 years in which to file suits in the 
courts or, in the case of the latter, the alternative of filing complaints with the 
Interstate Commerce Commission, its enactment apparently would have no effect 
on the 10 years allowed for the filing of such claims against the United States 
in our Office. Accordingly, if H. R. 8742 is favorably considered, it seems ap- 
propriate that Congress consider for adoption legislation excluding transporta- 
tion claims from the purview of title 31, United States Code, sections 7la and 
236. Action to this end would help maintain an equality of position insofar 
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as the carriers and the Government are concerned as to claims cognizable in the 
General Accounting Office, if section 9 of H. R. 8742 is made law. 

If a limitation of 2 years should be imposed within which suits might be 
brought either by a carrier or by the United States it simply would mean that 
suit would be brought within that time on numerous uncollected items involving 
disagreement, and the dockets of the Federal courts, already seriously in arrears, 
would be further heavily encumbered by many additional transportation suits 
on matters susceptible of administrative adjustment but for such time limitation. 

Frequently, it has been said that the United States is the largest single user 
of the freight and passenger transportation services of the carriers. Some idea 
of the extent of its use of carrier services may be obtained by a brief review of 
our annual reports to the Congress for the fiscal years 1951 through 1956, ineclu- 
sive. Such reports show that during those 6 years we completed the audit of 
more than 21 million bills of lading and a like number of transportation requests, 
on which there was paid to the carriers more than $3,940 million for the trans- 
portation of property and more than $1,104 million for the transportation of 
persons for or on behalf of the United States. All of these disbursements were 
made prior to audit and settlement in the General Accounting Office, pursuant to 
the provisions of section 322 of the Transportation Act of 1940 (49 U. 8S. C. 66). 
In the course of our audit for the above fiscal years, we found overpayments 
aggregating more than $88 million on the freight movements and more than $12 
million on the passenger movements, or a total of more than $100 million. Our 
annual reports further show that the above totals did not include any of the 
World War II transportation disbursements which were being reaudited during 
those 6 fiscal vears. 

At the close of fiscal year 1951, we reported a backlog of some 30 months’ trans- 
portation disbursements which had not at that time been audited, and at the 
close of fiscal year 1956 we had on hand a backlog of about 27 months’ disburse- 
ments which had not as yet been reached for audit. The reaudit of the World 
War II disbursements for such services has now been substantially completed 
and most of our technicians heretofore engaged in that task have already, or 
soon will be. assigned to the current audit, so that by the end of fiscal year 
1958, we expect tu substantially reduce the timelag between payment admin- 
istratively and audit by our Office. However, for the time being, the lag between 
payment and audit will continue to represent a considerable portion of the 
2-year limitation proposed by H. R. 8742 for the initiation of actions before the 
Commission or the courts to recover overcharges in appropriate cases. So long 
as this condition prevails, only a relatively short period of time will be available 
for the audit of transportation payments made administratively without prior 
audit, the statement of overcharges determined here, and in appropriate instances, 
for the preparation and analysis of data and information necessary for the filing 
of complaints with the Interstate Commerce Commission, or the courts, for the 
recovery of overcharges which cannot otherwise be recovered by setoffs, in proper 
cases, from amounts otherwise due the carriers, pursuant to section 322 of the 
Transportation Act of 1940 as amended. 

We are, of course, constantly reviewing our procedures with respect to the 
audit of transportation disbursements with the view toward improvements and 
changes designed to speed up the audit and to shorten, where possible, the 
timelag between payment and audit. However, the volume of such payments, 
the lack of properly trained rate technicians, the insufficiency of the records 
respecting many of the individual transactions (necessitating development 
through investigations and correspondence with the shipping agencies and the 
carriers of pertinent supplemental data needed to complete the audit action), 
and other factors, operate to retard our efforts to accelerate our audit procedures. 
It is not believed that the carriers would favor an audit prior to payment of 
their bills. 

We have in the past concurred in legislative proposals to impose a reasonable 
limitation on actions involving section 22 quotation arrangements, but H. R. 
8742, as introduced, would apparently involve all payments made by the United 
States to common carriers and freight forwarders for transportation services 
without regard to the kinds of rates applied for such services. Carriers already 
are specially favored through payment of their billings as presented without 
prior audit here. If there are cogent reasons for further favoring carriers over 
other parties who have obtained overpayments of public money those reasons 
are not readily apparent. In view of the volume of such payments and the 
difficulties in accomplishing a prompt audit of the payment made administra- 
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tively, we are not at all convinced that the limitations on actions to recover ex- 
cess charges paid pursuant to section 322 would be in the public interest. Cer- 
tainly, as to time of war or national emergency, when transportation disburse- 
ments can reasonably be expected to be greatly increased, we are of the view 
that the limitations here proposed would seriously curtail recoveries of excess 
charges that might be paid in the future prior to our audit, in accordance with 
the provisions of section 322 of the Transportation Act of 1940, as amended. 

As to the proposal contained in section 9, page 4 of H. R. 8742, for the sub- 
stitution of the words “overcharge as defined in the Interstate Commerce Act 
and payment in excess of rates, fares, and charges established pursuant to 
section 22 of the Interstate Commerce Act” for the word “overpayment,” we 
have long viewed payments made for the transportation of Government property 
in excess of the lawful, as distinguished from the legal, rates on file with the 
Interstate Commerce Commission as overpayments subject to recovery by the 
United States, where the unlawfulness of such excess rates has been established 
generally by judicial or Commission precedent. We have considered it our 
right and duty to give effect in our audit to establish principles of tariff con- 
struction, as enunciated by the Interstate Commerce Commission and the courts 
in making a determination as to whether or not an overpayment has been made 
in a given instance. Thus, when we have found that charges were paid on 
basis of a rate which, though legally published in a tariff on file with the Inter- 
state Commerce Commission, in comparable circumstances the Commission has 
declared to be prima facie unlawful in violation of some particular provision of 
the Interstate Commerce Act, we have treated as an overpayment that portion 
of the total charges paid in excess of just and reasonable and otherwise lawful 
charges for the services rendered. 

As an illustration, both the Commission and the courts have consistently 
declared that a through rate which exceeds the aggregate of intermediate rates 
to and beyond a point through which the through rate applies is prima facie 
unreasonable to the extent that it exceeds the aggregate of intermediate rates. 
Likewise, it has been consistently held, in cases where a shipper does not 
specify any particular rate, that misrouting on the part of an initial carrier 
of a shipment resulting in charges applicable via the route of movement higher 
than would otherwise obtain had a lower rated route been selected by the initial 
‘arrier, over which the unrouted shipment could have been transported to the 
designated destination, is an unreasonable practice, and that the shipper should 
not be penalized by the negligence of the initial carrier in misrouting the ship- 
ment. As stated, we have given effect to these and other principles in decided 
judicial and Commission proceedings, which furnish authority for the adjust- 
ment of similar transactions in our audit. 

If the substitution of the “overcharge” phrase for the word “overpayment” is 
given effect it would seem that the only relief then available to the Government 
from excess charges not based on an “overcharge,” as proposed to be defined, 
would be through complaint to the Interstate Commerce Commission for a de- 
termination of the lawfulness of the excessive charges paid. Even if the Gov- 
ernment prevailed in such a proceeding before the Interstate Commerce Com- 
mission, in instances where the services were rendered by motor carriers, it 
would then be necessary to sue the motor carriers in a court of competent 
jurisdiction to recover the excess charges so paid, since part II of the Inter- 
state Commerce Act does not authorize the Commission to issue an order for 
the payment of reparation for the exaction of unlawful charges by a motor 
carrier. 

It is our firm belief that the proposal contained in section 9 of H. R. 8742 
to restrict the right of recovery by deduction to 3 years after date of payment 
of bills wherein overcharges are noted, if enacted, will preclude recoveries of 
substantial sums of overpayments which properly should be restored to the 
public Treasury. We feel that the present proposal of 3 years should be ex- 
panded to 6 years. 

However, if the 3-year provision is to be given favorable consideration it 
would be in the public interest to provide for the suspension of the running of 
the proposed 38-year limitation during time of war and for a reasonable time 
following the cessation of hostilities as proclaimed by the President or by a con- 
current resolution of the Congress. 

For the reasons stated, we do not believe that the provisions of H. R. 8742 
would be in the public interest. Such a proposal reasonably can be expected 
to increase the workload and expenses of the General Accounting Office, the 
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Department of Justice, the Interstate Commerce Commission, the administrative 
departments and agencies of the Government, as well as those of the carriers 
involved. 
Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., May 2, 1958. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DeAR Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to H. R. 8742, 
85th Congress, a bill to amend the Interstate Commerce Act to provide a 2-year 
statute of limitations on actions involving transportation of property and pas- 
sengers of the United States Government and to provide that deductions for 
overcharges by the United States shall be made within 3 years from time of pay- 
ment. The Secretary of Defense has delegated to the Department of the Army 
the responsibility for expressing the views of the Department of Defense 
thereon. 

The purpose of H. R. 8742 is to insert a provision in section 16 (3) of part I 
of the Interstate Commerce Act and in related provisions of parts II, III, and 
IV of that act specifying that the stated 2-year limitation applies to Govern- 
ment traffic. The present 6-year provision now applicable to suits by carriers 
against the Government would thereby be reduced to 2 years. In addition the 
period for action by the Government to obtain review of rates charged it, now 
contended to be unlimited in pending litigation, would be fixed at 2 years from 
the date of the accrual of the cause of action. Section 9 of this bill would 
amend section 322 of the Transportation Act of 1940 to provide that deductions 
for overcharges by the United States shall be made within 3 years from the time 
of payment of bills wherein overcharges are noted. 

H. R. 8742 is identical to H. R. 8743 and substantially similar to S. 377, as 
amended and passed by the Senate on August 8, 1957. Sections 1 through 8 of 
these bills are in practical effect an adoption of the draft bill proposed by the 
Department of Defense as a substitute for 8. 377 in its original form and section 
(b) of H. R. 32338, 85th Congress. The Department of Defense opposed enact- 
ment of S. 377, as introduced in the Senate and section (b) of H. R. 3233 be- 
cause such legislation would place the Government in a position inferior to that 
now enjoyed by commercial shippers who may question the reasonableness of 
published rates at any time following publication. The only limitation on the 
appeal by commercial shippers is that recovery is limited to the 2-year period 
preceding the filing of the action. S. 377 in its original form and section (b) of 
H. R. 3233 were similar to S. 906, 883d Congress, which passed both Houses of 
Congress but was vetoed by the President on September 2, 1954, for substantially 
these same reasons. In withholding his approval the President stated, “I see no 
reason why the Government should not be subject to the same limitations on ret- 
roactive review of its freight charges as a commercial shipper. That result 
could be accomplished equitably by an amendment to section 16 (3) of the Inter- 
state Commerce Act specifying that the Government shall be subject to the 
2-year limitation presently applicable to commercial shippers * * * I recom- 
mend that such legislation be enacted at the next session of the Congress.” 

Paragraph (1) of section 9, of H. R. 8742, would substitute other language 
for the word “overpayment” in section 322 of the Transportation Act of 1940. 
This change would have two effects adverse to the Government. First, the new 
language reserves the right to deduction of overcharges with respect to carriers 
subject only to the Interstate Commerce Act, thus abandoning such reservation 
with respect to air carriers subject to the Civil Aeronautics Act. Second, since 
“overpayment” is broader than “overcharge” because it includes errors of the 
payer as well as the receiver of money, the new language would technically, 
and unjustly, fail to reserve the right to make deductions where mathematical 
or administrative errors have been made in the disbursing office. It is under- 
stood that other objections to both paragraph (1) and paragraph (2) of section 
9 have been expressed, relating to matters which primarily concern the General 
Accounting Office and the Department of Justice. 
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Subject to the exception indicated in the preceding paragraph, the Depart- 
ment of the Army, on behalf of the Department of Defense, supports enactment 
of H. R. 8742. 

The fiscal effects of this bill cannot be estimated. 

This report has been coordinated within the Department of Defense in ac- 
cordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to the Congress. 

Sincerely yours, 
WILBER M. BRUCKER, 
Secretary of the Army. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D.C., April 30, 1958. 
Hon. Oren Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: Your letter of July 18, 1957, requests comments from 
GSA concerning H. R. 8742, a bill to amend the Interstate Commerce Act to 
provide a 2-year statute of limitations on actions involving transportation of 
property and passengers of the United States Government and to provide that 
deductions for overcharges by the United States shall be made within 3 years 
from time of payment. 

The provisions of this bill are comparable to an alternative proposal sub- 
mitted by GSA in commenting on H. R. 3233, also pending at this time. How- 
ever, H. R. 8742 proposes an additional provision which amends section 322 of 
the Transportation Act of 1940 (49 U. S. C. 66), having the effect of restricting 
the present unlimited period for making deductions of overcharges to a 3-year 
period. The latter provision is of primary concern to the General Accounting 
Office, and it is assumed comments will be obtained from the Comptroller 
General. 

It would appear from our examination that the enactment of this bill would 
not involve increased costs to civilian executive agencies, 

GSA supports the objectives of H. R. 8742, and favors the enactment of 
legislation of this nature subject to the foregoing comments. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN FLortTe, Administrator. 

The Crarrman. I have a report from the Bureau of the Budget, 
which, interestingly enough, says, with certain reservations, that the 
Bureau recommends enactment of the legislation. 

The report of the Interstate Commerce Commission is favorable. 

The report of the Comptroller General is adverse. 

Since these bills are similar in nature and purpose, and 2 of 
them are identical, with very small differences in the Senate bill, they 
are all 3 combined in the course of these hearings, and I ask the wit- 
nesses to refer to them accordingly. 

The first witness this morning will be Mr. Edwin L, Fisher, General 


Counsel for the General Accounting Office. 


STATTEMENT OF EDWIN L. FISHER, GENERAL COUNSEL, ACCOM- 
PANIED BY JAMES A. McDONNELL, ASSOCIATE DIRECTOR, GEN- 


ERAL ACCOUNTING OFFICE 


Mr. Fisuer. And I have Mr. McDonnell with me. 

The Crarrman. Mr. McDonnell is the Associate Director, Trans- 
portation Division. 

Mr. Fisuer. That is right. 
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The Cuairman. All right. We will be glad to hear from you, Mr. 
Fisher and Mr. McDonnell, since, apparently, we are starting off in 
reverse here this mor ning, with the opposition first. 

Mr. Fisuer. Mr. Chairman, my name is Edwin L. Fisher. I am 
General Counsel of the General Accounting Office. And sitting right 
behind me is Mr. James A. McDonnell, the Associate Director of the 
Transportation Division. 

I have a prepared statement, but I would like to make a comment 
or two before I read that. 

One has to do with your reference to the opposition of the General 
Accounting Office. We are not here this morning in any attempt to 
kill this bill. We are not here in opposition to the general purpose of 
the bill. 

We do think there are a couple of points that we would like to have 
clarified, and we will address ourselves to those particular points. 

We appreciate the opportunity afforded the General Accounting 
Office of appearing before your committee with respect to S. 377 and 
H. R. 8742 and 8743. Our principal interest concerns itself with the 
proposed limitation of 2 years to be imposed upon the United States 
within which to file actions at law and complaints before the Interstate 
Commerce Commission to effect recoveries and overpayments and, 
also, the proposed amendment in section 322 of the Transportation Act 
of 1940 (49 U.S. C. 66), changing the word “overpayment” to “over- 
charge as defined in the Interstate Commerce Act.” 

We have previously recommended to the House ‘ ‘ommittee on Inter- 
state and Foreign Commerce that consideration be given to changing 
to 6 years the 3-year period of limitation on deduction action by the 
Government now set forth in the proposed legislation—our letter of 
August 20, 1957, B-97532, B-108119. 

As you are aware, the General Accounting Office, as a part of the 
legis: itive branch of the Government and an agent of the Congress, 
is charged in section 822 of the ‘Transportation Act of 1940 with the 
responsibility for recovering from common carriers, subject to the 
Interstate Commerce Act and the Civil Aeronautics Act, amounts 
overpaid for transportation services furnished the United States. 

Presently, there exists no statutory bar as to the time within which 
the United States must proceed in order to effect such recovery of 
transportation overpayments, whether by deductions or actions at law, 
and the present bills, while granting us 3 years within which to effect 
collections by deductions, would limit to 2 2 years after date of payment 
the period within which the United States could institute actions at 
law and proceedings before the Interstate Commerce Commission. 

While our Office is constantly seeking to improve its procedures, and 
will make such arrangements as will be necessary if these bills become 
law, it would appear that, for the better protection of the Govern- 
ment’s interest, any statutory bar for filing suits in the courts or com- 
plaints in the Interst: ate Commerce Commission should cover a time 

yeriod not less than 5 years, as now proposed to be granted the United 
States for effecting deductions, since we would be compelled to act on 
the basis of a 2-year rather than a 3-year cycle in our auditing opera- 
Hrachipargeh dst ine ation accounts. 
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Unquestionably, we would have to accelerate our procedures for 
the filing of suits, particularly in instances where current accounts 
of overpaid carriers are not available for offset. 

The 2-year and the 3-year limiting provisions in the proposed 
amendments are ine onsistent, and it is our view that, since it 1s the 
purpose of the proposed legislation to limit to 3 years the right of the 
United States to effect collection of overch: arges, a lesser per iod should 
not be made available within which to file suits in collection pro- 
ceedings. 

Our Office is charged with determining whether all payments made 
by Government agencies to all carriers of all types are not in excess 
of those properly due, and the undertaking involved is enormous in 
comparison with the operations of each of the individual carriers 
which are concerned primarily with their particular valent itioten 

It. is doubtful whether our Office could discharge in the most etfec- 
tive way its responsibilities of auditing, adjusting, and developing 
matters for suit by the Department of Justice within a short space 
of 2 years. 

The technical audit for 4 million to 5 million bills of lading and 3 
million to 4 million transportation requests and the development and 
issuance of 200,000 separate debt notices each year in connection 
therewith and processing them to a conclusion is the burden to which 
the limitation of 2 years must be related. 

Also, since the proposed period for deduce tions by the United States 
and the filing of claims by carriers in the Genet ral Accounting Office, 
as set out in S. 377, is consistent at 3 years, consistency, likewise, would 
appear to require a minimum of 3 years as to actions by the United 
States in the courts and before the Interstate Commerce Commission. 

With respect to the change proposed in section 322 of the Trans- 
one Act of 1940 (49 U.S. C. 66), the word “overpayment” would 
e changed to “overcharge as defined in the Interstate Commerce Act,” 
et cetera. 

It is noted that the present language of section 322 applies also to 
varriers subject to the Civil Aeronauties Act. This act does not de- 
fine “overcharges” and, understandably enough, confusion could arise 
if the language remains as it is without appropriate reference to over- 
charges by air carriers subject to the provisions of the Civil Aeronau- 
tics Act.” This, possibly, can be remedied by changing the word 
“overpayment” to “overcharge” and adding a new sentence to this 
paragraph to read: 

The term “overcharge” shall include charges for transportation services in 
excess of those applicable thereto under the tariffs lawfully on file with the 
Interstate Commerce Commission and the Civil Aeronautics Board, and pay- 
ment in excess of rates, fares, and charges established pursuant to section 22 
of the Interstate Commerce Act. 

We urge, however, that there be considered our recommendation 
against the adoption of this proposed provision. 

As stated in our reports to this committee on the subject, we have 
considered it our duty to give effect in our audit to established princi- 
ples of tariff construction, as enunciated by the Interstate Commerce 
Commission and the courts in making a determination as to whether 
an overpayment has been made in a given instance. Thus, when we 
have found that charges have been asserted and paid to a carrier on 
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the basis of a tariff rate, though duly published and filed with the 
Interstate Commerce Commission, which the Commission has declared 
in acomparable situation to be prima facie unlawful as being in viola- 
tion of some provision of the Interstate Commerce Act, we have 
treated this as an overpayment and have taken action to recover the 
amount in excess of that determined to be reasonable. 

Such action was recognized as valid and proper in the case of the 
United States v. Western Pacific Railroad Co. (352 U.S. 59). 

In each such instance we have fully explained our action to the car- 
rier by reference to the Commission decisions and legal principles 
which support our action. 

The proposed legislation, if enacted, would require our office in 
instances of the kind described to abandon its long-established position 
as auditors and accounting officers for the Government of refusing to 
approve payments in excess of a lawful basis as laid down in some 
prior determination by the Interstate Commerce Commission, and re- 
quire us to proceed in each such instance to initiate separate litigation 
before the courts or the Commission. 

In conclusion, we urge, therefore, that any legislation to be enacted 
should provide for a period of not less than 3 years within which the 
United States could bring suit or file complaints before the Interstate 
Commerce Commission to enforce its rights. This period is consistent 
with the period proposed within which our Office could effect recov- 
eries by deduction and within which carriers could file claims against 
the United States. 

That concludes my prepared statement, Mr. Chairman. 

While I cannot speak for the industry, I have reason to believe that 
they may not object to this increase from 2 years to 3 years. The ques- 
tion of overcharges is something else. 

We will be gl: ad to answer any questions that the committee might 
have. 

The CuarrmMan. Thank you very much, Mr. Fisher. 

Mr. Flynt, do you have any questions? 

Mr. Fuynt. Mr. F isher, are you familiar with the similar legisla- 
tion which was passed by both Houses of Congress and vetoed in the 


83d Congress ¢ 
Mr. Fisner. I don’t recall the details, but our Office reported on 


those bills, too. 

Mr. Friynv. I wonder if you recall that at that time similar legis- 
lation to this was proposed and passed by the Congress, which set up 
a 6-year period as opposed to the 2-year period set forth in the pend- 
ing legislation ? 

‘Mr. Fisuer. Yes, sir. 

Mr. Fiynrt. I wonder if I am correct in my recollection of my study 
of this, that the veto message stated that the executive branch felt that 
the period within which the Government could file claims should be 
the same as the statute-of-limitations period defined for individuals ? 

Mr. Fisuer. That is correct. 

Mr. Fiynt. And it was perhaps for that reason that the legisla- 
tion introduced during the 85th Congress provided for that period. 

Frankly, I am inclined to agree that 2 years is a very, very short 
time. It is shorter than any similar or comparable statute of limita- 
tions which exists in my own State, and I think in practically all 
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States, and I am delighted at the language of your statement from 
which we gain the impression—and I wonder if you intended us to 
gain the impression—that if a period which you in the General Ac- 
counting Office consider a more reasonable period was to be substituted 
for the 2-year period, you would have no objection to such legislation 
if that can be extended beyond the 2-year period contained in the bill. 

Mr. Fisner. That is correct, sir. 

As we indicated in our reports, we prefer 6 years, but we have no 
objection to this legislation if it goes through with the 3-year period. 

Mr. Friynr. You said you feel that the Government ought not to 
be placed at a disadvantage and should not be bound to a lesser puaee 
than the carrier has to file a claim in the event of an undercharge. 

Mr. Fisuer. We can recover an overpayment within 3 years now. 
We do a lot of negotiating with these carriers when questions arise. 
It takes time. Sometimes we come to an agreement and there is no 
problem. 

If we are negotiating or discussing what we think is an overpay- 
ment, we can do that up to 3 years and collect it, but once we get past 
the 2-year period to start with, if the carrier refuses to pay we cannot 
sue. 

We would like at least to have consistency in our right to recover 
by overpayment or by suit. 

Mr. Fiynt. I have no further questions at this moment. 

The CHAIRMAN. -e Wolverton ? 

Mr. Wo tverton. I think there is some merit in the suggestion that 
you have made with respect to the 2-year and the 3-year period being 
identical rather than different : as provided. 

May I ask what is the limitation now with respect to private shippers 
of a similar character? 

Mr. Fisuer. That is 2 years. 

Mr. Wotverton. Why do you think the Government should have 6 
years ¢ 

Mr. Fisuer. As I say, I am not arguing for 6 years. But this 
is the problem we have: “In the first place, the average private shipper 
is shipping the same commodity all the time, or the same group of 
commodities all the time. They know pretty well what applies to that. 
The Government is shipping things almost every day that have never 
been shipped before. We have unique commodities—the military 
types of weapons and bombs and whatnot—with which there has been 
no previous experience. 

But there are lots of arguments as to what tariff rates apply to these 
things when we enter into discussions with these carriers. For ex- 
ample, we may run across a bill of one carrier and start discussing that 
today, and we know that in the near future we are going to run into 
bills of maybe all of the other carriers on that same commodity. We 
don’t want to have to file suit or even summarily collect an overpay- 
payment on that, and then as each other bill comes in from a different 
carrier file a suit on that. 

By discussing it with these carriers and with the associations we 
have some chance to work those things out to the mutual agreement 
and advantage of everybody without litigs ation. 

Mr. Worverton. What, if any, provisions exist with respect to the 
right of the railroad to recover for undercharges which have been 
made by mistake ? 
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Mr. Fisuer. They can file a claim with us for a period up to 10 
ears. 

Mr. Wotvertron. Ten years / 

Mr. Fisuer. With the General Accounting Office. Our statute of 
limitations generally is 10 years on claims recognizable by the General 
Accounting Office against the Government. cet 

Mr. Woxverton. What is your opinion with respect to that limita- 
tion? That seems to me a very unusual length of time. 

Mr. Fisuer. It is, and we don’t like it, and we recommended against 
it. But prior to about 1940 there was no statute of limitations on 
claims cognizable by us. We were getting claims arising out of the 
Revolution. But Congress passed this bill and we recommended a 6- 
year period, which is the same period in which people can go into the 
court. We wanted some consistency there. But, for some unex- 
plained reason, there was a 10-year limitation put on. 

Mr. Wotverron. What would be your view with regard to having 
similarity to the limitations with respect to the Government and the 
industry in this particular matter ? 

Mr. Fisuer. I cannot speak for the shipping industry, and how it 
would affect the railroads to have two different periods. They have 
two different periods now. 

Of course, the Government is the biggest shipper. I would see no 
objection, of course, to having uniformity if we can have more than 
2 years, but 2 years is the present statute. 

Mr. Wo tverton. Is there any difference in the situation whether it 
is an overcharge or an undercharge that would require a different time 
limitation ? 

Mr. Fisuer. No, but in this bill it would. 

Mr. Wotverton. I am speaking of it from a general standpoint; 
not particularly from this legislation. 

Mr. Fisuer. I think the limitation ought to be the same on an over- 
payment or undercharge. 

Mr. Wotverton. I was trying to ascertain if you, because of your 
experience in these matters, believe that there was any difference in 
the type or character of accounting that would make it necessary to 
have a different time. 

Mr. Fisuer. I don’t know of any reason that it should? Of course, 
we do have one problem if we are cut down to a 2-year period here 
for filing suits. Under our present arrangement with the carriers gen- 
erally we send them a notice of an overpayment, but we don’t collect it. 
We give them the chance to send in a check to pay for it. It simplifies 
their accounting practices, and they have desired that. So that most 
of our collections are made by voluntary remittances by the carriers. 

If we are compelled to work so swiftly here in a 2-year period we 
will have trouble keeping up that arrangement. 

Mr. Wotverton. Suppose the 2-year limitation fixed by the bill has 
expired and subsequent thereto you find that there has been an over- 
charge. Would that 2-year limitation prevent you from making that 
as an offset ? 

Mr. Fisuer. I would think so; yes, sir. I think we could ask them 
to pay it back, but if we had no right in court to enforce that action I 
think we would have difficulty making the collection. 
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Mr. Wotverton. I have in mind the twilight period, we might call 
it, between the 2-year limitation and the 3-year limitation. 

Suppose it should become apparent to the Accounting Office that 
there had been an overcharge; you had not noticed it before the 2-year 
period had elapsed, but you "did notice it before the 3- -year period 
elapsed. Would you during that period have the right to offset it 
against any pending bills? 

Mr. Fisner. I would say that is very doubtful, and, of course, that 
is liable to happen. But what we are going to have to do is almost to 
forget about that third year and try to accomplish everything within 
the first 2 years so that we can sue if we have to. 

Mr. Wotverron. Would you repeat to me again just what the limi- 
tation is with respect to private shippers ? 

Mr. Fisuer. Two years, a 2-year period. 

Mr. WotvertToN. Two years. 

Mr. Fisner. That is right, and it always has been. 

Mr. Wotverton. There is no difference between the two limitations, 
2-year or 3-year? It is all 2 years? They must bring suit within 2 
years ? 

Mr. Fisner. Yes, sir. They generally pay in advance. They don’t 
have the opportunity of offsetting an overpayment afterward. 

Mr. Wotverton. You say they would not be confronted with that 
same difficulty that I have in a way visualized of offsetting ? 

Mr. Fisuer. I don’t see how they would be. Of « ourse, the situation 
with respect to the United States is different and that is why these bills 
are here. Now, we have 6 years. The carrier has 6 years to go into the 
Court of Claims, and we have an unlimited period. 

Mr. Wotvertron. How many employees in the General Accounting 
Office are now performing the duties as the law presently is? 

Mr. Fisuer. 1,200. 

Mr. Wotverron. Do you visualize that there would be an increase, 
and, if so, how many, if the law were changed ? 

Mr. Fisuer. I would not want to categorically say there would be 
an increase. I think this would happen. There would be a terrific 
increase in the number of suits filed by the General Accounting Office. 
It seems to me it would put an awful burden on the Department of 
Justice because we could not wait past the period of 2 years. We 
would have to file suit and quit these negotiation practices that we 
have had up to now. 

Mr. Worverton. Do you mean those suits would increase because 
of your increased activity that would require you to know before the 
3-year period was up, or would you just take chances on a sort of a 
cursory or, you might say, a spotcheck accounting ? 

Mr. Fister. It would increase for 2 or 3 years. One reason 1s 
this change from overpayment to overcharges. If that is changed 
when we think there is an overpayment as distinguished from an 
overcharge, we have no right to collect; we have to sue if we are 
going to recover. 

So, in each one of those cases we would have to sue where now we 
go out and negotiate with the carriers and, I presume, most times 
satisfactorily resolve it without litigation. But we would have to file 
a suit within 2 years in all of those cases. 
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Mr. Wotverton. Did you say you would have to bring a suit 
within 2 years? 

Mr. Fisner. Yes, sir; if you change that word “overpayment” to 

“overcharge” we cannot collect. by offset. We have to sue or go to the 
Interstate Commerce Commission. 

The CuarrMan. Would the gentleman yield to me? 

Mr. Wo tverton. Certainly. 

The Cuarrman. For the record and for my information, what is 
the difference? How do you distinguish between the words “over- 
charge” and “overpayment” / 

Mr. Fisuer. Overcharge is defined in the Interstate Commerce Act, 
and we consider an overpayment as distinguished from overcharge 
would arise where the carrier has a tariff on file with the Interstate 
Commerce Commission, and, to all intents and purposes, it looks like 
it is perfectly legitimate, but it is unreasonable in this respect: I will 
give you an ex xample. 

A shipment from here to Chicago of any commodity might call for 
a certain rate. Let’s say a dollar. But if we ship from here to 
Pittsburgh, to Lima and ‘Fort Wayne, the total of all those segments 
is less than the through charge. Generally speaking the Interstate 
Commerce Commission has held that the through-charge rate is 
unreasonable because it exceeds all the rates of the intermediate 
points. 

We would question that as an overpayment. 

This bill that changes the word to “overcharge” won't let us do 
that. We would have to sue or appear before the Interstate Com- 
merce Commission to have it declared unreasonable, though we know 
from past experience and their decisions that that is the answer that 
they always give in that type of situation. 

The Cuairman. Is that because the definition of overcharge under 
present law is different from the definition of overpayment é 

Mr. Fisner. Yes, sir. 

The Cuatrman. In other words, if that change is brought about, 
then you think it would be necessary to redefine the word “over- 
charge” ¢ 

Mr. Fisuer. The Transportation Act now authorizes us to deduct 
overpayments after they have been made. You will change that to 

say that we will deduct overcharges. And it is two different. things. 

‘Let’s say the tariff is a dollar, and they charge us $1.10. That is 
obviously an overcharge. The overpayment would be in the case of 
an unreasonable rate where, as I told you, the total of intermediate 

rates bet ween two points is less than the through rate. 

The Cuairman. I am glad to get that distinction, because I thought 
probably that “overcharge” meant charging more than the rate should 
have been or more than provided and “overpayment” was where you 
made a mistake and just paid more than you should. 

Mr. Fisuer. The overpayment includes overcharge, but overcharge 
does not necessarily include overpayment. 

The CrarrMan. I have no further questions. 

Mr. Fisuer. However, the one distinction that I do want to make 
on those words is that in the case of what we would then regard as 
an overpayment we could not collect by deduction offset. We have 
to go before the Interstate Commerce Commission or the courts. 
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Mr. O’Hara. It would make a multiplicity of suits for you. 

Mr. Fisuer. Yes, sir. I think it would add a tremendous burden 
of litigation. 

The Cuatrman. Have you anything further, Mr. Wolverton ? 

Mr. Wotverton. Just 1 question or 2 in connection with what you 
have already stated. 

Is it your opinion that there would be instances where “overpay- 
ment” would be a proper word to use in the legislation and in other 
instances “overcharge”? Or should it be changed generally ? 

Mr. FisHer. We want to leave it as it is. We do not want the 
change. 

You have a section in all of these bills that would just amend the 
‘Transportation Act of 1940. In effect, you change the word “over- 
payment” to the word “overcharge.” Obviously there is a difference 
or nobody would be seeking the change. We just don’t want it 
changed. We want to leave it as it is. 

Mr. Wo tverton. Do you think it is necessary to have clarification 
of the definition ? 

Mr. Fisuer. I don’t think it is necessary if we leave the law as it 
is. Then we have no problem. I don’t see any point in changing the 
definition. 

Mr. Wo tverton. Probably I got confused. It seemed that the 
chairman indicated that there was some confusion with your state- 
ment with respect to overpayment and overcharge. 

Mr. Fisuer. I might have very well confused you in trying to ex- 
plain it, but we have no practical problem in the office, and I don’t 
believe the carriers have with us as to the distinction. 

Mr. Wotrverton. That is all. 

The Cuatrman. Mr. O’Hara. 

Mr. O’Hara. If the change was made as suggested in this legisla- 
tion, you would either have to bring suit or the Government would 
be out a lot of money. Is that not about the situation ? 

Mr. Fisuer. That is exactly it. 

Mr. O’Hara. There must be a certain reason for it. 

Mr. Fisuer. We bring some suits now, of course, when the carrier 
and we cannot agree. But as it is at least we can negotiate and discuss 
these things, and generally come to some solution. 

Mr. O’Hara. Over the years I have heard a lot of criticism, Mr. 
Fisher, of two things. One, allegations that the railroads have been 
really gouging the Government with a lot of overcharges; and, two, 
that the General Accounting Office is slower than molasses in January 
in ever getting their work done. 

I will admit there is maybe a little justification during wartime, 
but what about now? What is your situation now? How current are 
you? 

Mr. Fisuer. I am glad you mentioned that because I think these bills 
have all been brought about by the situation that was created during 
the war period, and I think it is safe to say that we estimated at our 
present rate of audits and our present personnel, a number of years 
ago we would be about 12 years behind all the time in those. 

We have expedited our audit, streamlined it, worked out new pro- 
cedures with the carriers on many things, and got through in pretty 
good fashion, but at the suggestion or request of a committee of Con- 
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gress, we were more or less asked to reaudit those war accounts so that 
we would be going back 8 or 10 years and going over those accounts 
again and finding what we call overpayments and charging the carriers. 

It is a very unhealthy and undesirable situation. 

That is, for all practical purposes, almost completed. So we won’t 
— the problem again unless, of course, we have another war coming 
along. 

Mr. O’Hara. [appreciate that. 

Mr. Fisner. We are now auditing accounts of March 1957, which 
is 13 months. 

Mr. O’Hara. As Mr. Flynt suggested, I do not know of any contract 
arrangement where you have a limitation much under 6 years. And 
suggested here is 2 years, and, of course, it is quite amazing to me 
that the private shipper only has 2 years. But, of course, he is in a 
little bit different situation than the Government is. For example, is 
the Government’s custom when these bills come in to pay, or to audit 
and then pay ¢ 

Mr. Fisner. The law requires that they be paid first and audited 
afterward. 

Mr. O’Hara. So you go ahead and pay on the bill whether the bill 
is right or wrong. 

r. Fisner. That is right. 

Mr. O’Hara. Then you have to go back and go over it and recover 
the money. 

Mr. Fisuer. That is right, yes, sir. 

Mr. O’Hara. If it isan overcharge. 

Is there any reason why you feel that 3 years will give the Govern- 
ment ample time to go through the negotiations and, if necessary, a 
suit to recover the overcharge or overpayment. Do you think that 
gives you ample time? 

Mr. Fisuer. We think we can live with that. 

As we have said, in all of our reports, we prefer 6 years because we 
do a lot of negotiating with these carriers. 

Mr. O’Hara. It isa practical matter. 

Mr. Fisuer. Asa practical matter, 6 years is much better for us. 

If 3 years is what is adopted, we will try to do our best. 

Mr. O’Hara. Of course, you cannot speak for the carriers. I mean 
they know much more quickly than the Government would ordinarily 
whether they have undercharged, do they not ? 

Mr. Fisuer. Yes. 

Mr. O’Hara. Is there any reason why they should not be able to 
negotiate and recover within 3 years under the same situation? Or 
would they have to bring suit? Would they have the same right to 
negotiate that you have? 

Mr. Fisuer. Mr. O’Hara, I would not like to speak on that. As far 
as I know, the 2-year limitation has always been the law. 

They don’t have all the problems that the Government does. 

Mr. O’Hara. I understood that they had 10 years to recover. 

Mr. Fi1sHer. No, no. 

Mr. O’Hara. I am speaking of the railroads. 

Mr. Fisuer. Railroads have 10 years to recover against us. 

Mr. O’Hara. I am speaking now of the railroads when I speak of 
the carriers. I apologize. I am speaking of the railroads. 
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Mr. Fisuer. They ought to have the same time that we have, of 
course. 

Mr. O’Hara. Three years should be sufficient for them to recover 
for an undercharge to the Government. Is that not correct? 

Mr. Fisuer. I assume that they feel that way, because these bills 
even require them to sue within 2 years. 

Mr. O’Hara. I mean I think it should be across the board. 

Mr. Fisner. I think the rules ought to work both ways; yes, sir. 

Mr. Wotverton. Mr. O’Hara, will you explain to me what you mean 
about that observation of 10 years? 

Mr. O'Hara. It is my understanding, under the present laws, the 

‘ailroads have 10 years in which to recover for an undercharge made 
by them. 

Mr. Fisuer. But they can only sue in the court for 6 years. 

Mr. O’Hara. They can only sue for 6 years ¢ 

Mr. Fisner. Yes. 

Mr. O'Hara. What do you mean by that ? 

Mr. Fisuer. We run into that situation all the time. Let me give 
you an example of what happens in our Office, one of the reasons why 
we don’t like our 10-year statute. 

Let’s assume that a group of employees come in. Fire fighters. 1 
think there are a lot of cases pending now. And they have decided 
they should have overtime pay for years back, which the General 
Accounting Office does not agree with. 

They can sue in the Court of Claims, and, if the Court of Claims 
gives them a judgment, it can only give them a judgment for the last 
6 years, because there is a 6-year statute. 

But then they come to us and we give them 4 more years because 
they have 10 years before us. That is very inconsistent. 

Mr. O'Hara. It is amazing. 

Mr. Fisuer. If they don’t sue in the Court of Claims within 6 years, 
they can still come to the General Accounting Office within a period 
of 10 years. 

Mr. O'Hara. W ould that apply toa carrier? 

Mr. Fisuer. Yes, sir. So, we are in the position of being able to 


pay aclaim which could not be enforced in the courts. 

Mr. O’Hara. I think there has been an area of criticism on the part 
of the Government’s slowness in getting these bills audited and that 
sort of thing. There has probably been. something to it that some of 
these overcharges have been a little high on the part of the carriers, 
but I do think, in treating this subject, it ought to be an equitable 
situation where the statute of limitations applies both ways. Let 
me ask you this: When would the statute begin to run? From the 
time of the service or the time of billing / 

Mr. Fisuer. Under these bills it is—at least, it is all prospective— 
generally, from the date of payment. Or, if carriers paid and we 
audited the account and make a deduction, then, when we deduct, the 
statute of limitations would start from that time. 

Mr. O’Hara. That would work the same way with the carrier? I 
mean the 3-year statute from the time of payment would apply to the 
carrier ¢ 

Mr. Fisner. He would have 3 years to file a claim for an additional 


amount. 
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Mr. O’Hara. For an additional amount from the time the Govern- 
ment pays ? 

Mr. Fisuer. That is right. 

Mr. O’Hara. That is all, Mr. Chairman. 

The Cuairman. Is it true, generally, that the Government pays to 
the railroads rather substantial payments, or overcharges ? 

Mr. Fisuer. We have collected back an awful lot of money. Do you 
have a percentage figure, Mr. McDonnell ? 

Mr. McDonnett. We collected half a billion dollars out of the war- 
time reaudit that we made, and it runs now, on the current payments, 
somewhere about $30 million to $35 million a year. I don’t limit that 
to railroads, Mr. C hairman, although you used that word. I just say 
carriers, generally. 

The CHarrkMANn. You mean common carriers or contract carriers ? 

Mr. McDonnetu. Common carriers, generally speaking. 

The Cuairman. Are contract carriers included in that group, too? 

Mr. McDonnetu. In some cases, yes sir; depending on the services 
they furnish and how they are paid for. 

The Cuarrman. I know you did have a rather substantial contract- 

varrier haul. 

Mr. McDonnety. That is right. 

The Cuatrman. I do not know about the last few years, but I know 
during the war you did, particularly with reference to explosives. 

Mr. McDonne tt. I would say, with respect to those carriers subject 
to the Interstate Commerce Act and the Civil Aeronautics Act, just 
as section 322 says, that, in connection with their billings, we recover 
somewhere between $30 million to $35 million a year pretty consist- 
ently. 

The Cuamman. We are, apparently, reaching a meeting of the 
minds at least, or a degree thereof. 

Mr. O'Hara. Area of understanding. 

The ye omens Maybe that would be right, on the 3-year propo- 
sition. I do not know how long this will last; maybe not any longer 
until we get to the next witness. However, getting ‘back to this chang- 
ing the word “overpayment” to “overcharge” as defined by the Inter- 
state Commerce Act, what you are doing is calling to the attention of 
the committee the fact that, should that change be made as the bill 
would now provide and as the Interstate Commerce Act recommends, 
it should be made to conform to include the Civil Aeronautics Board. 

Mr. Fisuer. We are suggesting that ; yes, sir. 

The Cuatrman. In view of the provision of law, I think you have 
a good point there. The Interstate Commerce Commission says in its 
report, and I think it would be well to read this: 

In addition, the bill would change the word “overpayment” in section 322 to 
mean “overcharge as defined in the Interstate Commerce Act and payment in 
excess of rates, fares, and charges, established pursuant to section 22 of the 
Interstate Commerce Act.” In section 16 (3) (g) of the Interstate Commerce 
Act, and in the corresponding sections of the other parts of the Act, the term 
“overcharges” is defined as meaning “charges for transportation services in 
excess of those applicable thereto under the tariffs lawfully on file with the Com- 
mission,” except that the word “transportation” is omitted in section 406a (5) 
of part IV. This substitution would make it clear that, while the Government 
may deduct from current accounts with a carrier amounts claimed to have been 
paid in excess of the applicable tariff rate, it may not deduct amounts resulting 
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from the charging of rates alleged by the Government to be unreasonable or 
unduly prejudicial or otherwise unlawful, although applicable because specified 
in the tariffs. 

Will you try to explain to me just what the latter part of that 
means / 

Mr. Fisuer. They have a tariff. If they charge more than that 
tariff calls for that is, of course, an overcharge. 

The Cuarrman. Yes. 

Mr. FisHer. The other is where the rates would be unreasonable. 
Establishing a tariff does not necessarily make the rate reasonable. It 
just gives something to operate on. It may be unreasonable and, yet, 
the charge is not in excess of the tariff. So we have no means of col- 
lecting it except to go to the Commission and to file a complaint that 
the tariff rate is unreasonable. 

The CuHairman. Perhaps we will have some further clarification or 
explanation as we go along. 

* * * it may not deduct amounts resulting from the charging of rates alleged 


by the Government to be unreasonable or unduly prejudicial or otherwise un- 
lawful * * *, 


Why would anyone want to prohibit the Government from collect- 
ing rates that are unreasonable or unlawful ? 

Mr. Fisuer. Of course, they might not agree with us that they are. 
But in the cases in which we allege unreasonableness or unlaw fulness 
we use decisions of the courts or the Interstate Commerce Commission 
in comparable situations as guidelines. 

The Cuarrman. In other words, what this means then, if I under- 
stand it correctly, is under the present situation you just make a deci- 
sion as to what they are, and you determine they are unlawful, and 
then when you make that determination you deduct that amount from 
the payment to the carrier. 

Mr. Fisuer. That is right. 

The Cuatrman. The carriers do not like that procedure and they 
say, “If you allege them to be unlawful you may be wrong, and, there- 
fore, you ought to go into court and prove it” 

Mr. Fisuer. Yes. 

As it is, we offset it, and if they don’t agree they have to go to court. 

The Cuamman. You mean as it is today, they have to go into court, 
and if this change would be made you would have to go into court. 
Is that it? 

Mr. Fisuer. Yes, sir. 

The Cuarrman. Or would you go to the Commission ? 

Mr. Fisner. This would authorize us to do either one. But I think 
we would go to the court. In many cases at least we would. 

The ICC Act does not authorize an award of reparations to motor 
varriers. It does to the railroads. It does not to the motor carriers. 
We might have to go into court on those. 

On the regular railroad carriers we could go into the ICC, but the 
distinction, I think, is this: In these cases we have some basis for our 
determination that this rate is unreasonable; we are following ICC 
rulings or court rulings, so that there is substantial ground for it. If 
this is changed we have to take all of those cases into court. 

We are not sued every time that we declare or think one of these 
things is unreasonable. The carrier many times promptly pays with- 
out further argument. 
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The Cuairman. Why, Mr. Fisher, should the General Accounting 
Office—I am asking this very pointed question for information—be 
given the authority. to determine whether a rate is lawful or unlawful 
when the Interstate Commerce Commission is set up for that purpose, 
to make such determinations with reference to everybody else ? 

Mr. Fisuer. We don’t make the final determination, of course, be- 
cause the carrier can still go to the Interstate Commerce Commission. 

But one of the things that brought this about, of course, is the fact 
that these carriers are entitled to charge whatever tariffs they file, and 
be paid without any audit, get their money in advance, and let us look 
at it afterward. We don’t get a chance to audit it first or to go to the 
Interstate Commerce Commission the day they tell us what the rate is 
going to be between two points. We are forced to pay them first and 
look at it afterward. 

The Cramman. Are not those rates published and you are entitled 
to see what they are just like every other shipper ? 

Mr. O'Hara. Tariffs are often one-sided ¢ 

Mr. Fister. We are not the shipper. These shipments are being 
made all over the country by various departments and we don’t see 
them or even know about them until the paid bills come to us for 
audit. 

Mr. O'Hara. The carrier just goes in oftentimes and files a tariff. 
The Commission has not determined it because there has not been 
a dispute about it. 

Mr. Fisner. That is the general practice. 

Mr. O’Hara. And, of course, you have a right to have a hearing on 
the reasonableness of that tariff; have you not 4 

Mr. Fisner. I just think it is going to make a tremendous burden. 

The Cuarrman. Yes; I think it would, too. It is very important. I 
know you have a right to have a hearing on the reasonableness of it, 
but what I am asking is why should you be given the authority to 
determine whether it is reasonable or not when the Interstate Com- 
merce Commission is set up for that purpose. 

Mr. Fisuer. I don’t think in the final analysis that we do make 
that determination. If, in our own judgment in auditing these bills, 
we think that that is unreasonable, we call it to the attention of the 
carriers. We don’t automatically make a deduction. We send them 
a notice and point out why, and many times they agree with us, so 
that there is no conflict. But in each case if this word is changed we 
will have to go into court, and not only on a bill of lading that shows 
up today on the thing but any bill of lading that might ¢ come in the 
next week, or last wee ke. 

It seems to me there would just be a multiplicity of filings on the 
same subject. 

The Cuatrman. Mr. Flynt, do you have anything to say in defense 
of this provision ? 

Mr. Fiynrt. I wanted to mention this particular thing: 

Is it not true that sometimes in the past the General Accounting 
Office has taken into consideration in determining the alleged unrea- 
sonableness of a rate that one mode of transportation has one rate, 
another mode has another, and if the higher mode carried a certain 
shipment the General Accounting Office has taken the position that 
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the lower rate filed by a competing mode is the only reasonable rate, 
and anything higher than that is not reasonable? 

Mr. Fister. Not to my knowledge. 

By mode are you distinguishing between a motortruck or rail? 

Mr. Fiynr. A motor carrier or a rail carrier. 

Mr. Fisuer. No, not tomy knowledge. 

Mr. Fiynr. You are, of course, an agency of the Government. The 
Government, of course, is advised any time a tariff is filed, and has 
the right to dispute the reasonableness of that tariff. Is that correct ? 

Mr. Fisuer. The Interstate Commerce Commission, of course, has, 
I presume. 

Mr. Fiyntr. That is right. 

The Department of Defense, I understand, often comes in and files 
their objections. 

Mr. Fisuer. They have that right. 

Of course, they never have the problem until the shipment is made 
and unless there is 2 multiplicity of shipments they might not go in 
on one shipment and raise any question. 

Take the shipper for the Department of the Army, for example, out 
West somewhere. He might not be concerned with his one little ship- 
ment, and another one up in Washington might not be concerned. 
When they get to us we see them coming from all over the country. It 
gets to bea major problem then. 

Mr. Fiynv. Mr. Fisher, do you think that the General Accounting 
Office should have the right to be a rate-setting body and a court of 
appeals from that rate- setting body d 

Mr. Fisurr. Neither one. 

Mr. Frynr. I mean if you seek to determine the reasonableness or 
unreasonableness of a rate that has been established by a rate-setting 
body, a regulatory commission 

Mr. Fisuer. Of course, these tariff rates aren’t established by the 
Interstate Commerce Commission. They are established by the car- 
riers and filed with the Interstate Commerce Commission. 

Mr. Fiynvr. And if there is any question as to their reasonableness 
there is a statutory period during which objections can be filed. 

Mr. oe Yes, sir. 

Mr. Fiynt. And if nobody files an objection within a given period, 
it becomes fixed. 

Mr. Fisuer. Yes, sir. 

Mr. Fiynr. However, it is always subject to the test of reasonable- 
ness from the time it is filed. 

Mr. Fisner. That is right. I think it can probably be attacked at 
any time. I don’t think ‘there is any statute of limitations on when 
you might challenge it. There may be a statute of limitations on 
how long you could go back on your shipments, but we could make a 
shipment tomorrow and challenge the reasonableness of a rate even 
though we had some shipments 10: years ago and didn’t. 

Mr. Fiynr. I have no further questions, Mr. Chairman. 

The CuarrmMan. Mr. Hale, did you have any questions? 

Mr. Hater. No, I do not. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. No questions. 
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The Cuarman. Thank you very much, Mr. Fisher. I am sorry 
we have kept you longer than you anticipated. I think, in view of 
this, however, it will shorten the discussion on this subject. 

We appreciate the contributions that both you and Mr. McDonnell 
have made. 

Mr. Fisuer. We are glad to be here. 

Mr. O’Hara. Mr, Chairman, if we should arrive at what has been 
suggested here, what we have talked about, I wonder if we are going 
to have to draw up some different language in this legislation. 

Mr. Fiynr. I think we would have to draw up a clean bill. 

Mr. Fisuer. We would be very glad to cooperate in any way we 
could if there is any change to be made in the language. 

The Cuamman. I do not think it would be the better part of wis- 
dom to go into executive session right now. 

The next witness will be Mr. C. E. Walker, Columbus, Ga. 

Mr. McDonnell, did you have anything else you wanted to say? 
I didn’t want to cut you off. 

Mr. Fiynr. Are we to understand that the appearance of Mr. 
Fisher constitutes a joint appearance for both you and Mr. Me- 
Donnell ? 

Mr. Fisuer. Yes, sir. 

The Cuairman. Mr. Walker, will you identify yourself for the 
record, and proceed ¢ 


STATEMENT OF C. E. WALKER, COLUMBUS, GA. 


Mr. Warker. My name is C. E. Walker, and I am an attorney 
residing at 2027 40th Street in Columbus, Ga. 

I am a member of the Georgia Bar Association and the American 
Bar Association, a member and a past president of the Southern 
Traffic League, and am a member of the National Industrial Traffic 
League. I also represent motor carriers. 

If I might be permitted to get off my statement just a moment, I 
would like to preface my remarks. 

Mr. Fiynr. Mr. Walker, would you like your statement to be 
included in the record at this point in its entirety ? 

Mr. Waxker. I would like to finish reading it, if I may. 

Mr. Fiynr. You can still do that. Do you want to digress from 
it? Do you want your statement to appear as written in the record ¢ 

Mr. Waker. Yes, sir. 

The CHarrman. You may have your statement included in the ree- 
ord, Mr. Walker, in full and then give such explanations of it as you 
desire. 

Mr. Waker. I wanted to read the statement in full, but I wanted to 
preface the remarks here with just a few words not in the statement. 

‘The CHairman. Very well. 

How much time are you going to take on this / 

Mr. Wacker. Just 2 minutes or so. 

The CHarman. You mean in addition to your 8-page statement ? 

Mr. Waker. Yes, sir. 

The CuarrmMan. We kept the other people on a long time in an effort 
to try to shorten this hearing. We have several other witnesses, and we 
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would like to get through them this morning. I think you better pro- 
ceed. I think we will make better time by you going ahead. 

Mr. Waker. It was my privilege to be in attendance at meetings of 
the National Industrial Traffic League and the Southern Traftic League 
several years ago when resolutions were adopted asking Congress and 
the Interstate Commerce Commission not to press collection of the so- 
called undercharges against the railroads on wartime traffic, which 
undercharge claims were covered by the Interstate Commerce Commis- 
sion’s dockets Nos. 29572 and 29875. 

I appear here today in support of proposed legislation as covered by 
. H. R. 8742 and H. R. 8743, which would fix a statute of limitation 
within which the United States Government can prosecute claims for 
overcharges against common carriers. 

Particularly am I interested in the fact that legislation cannot be 
made retroactive, and to point out to this honorable committee that un- 
just discrimination has been practiced under the present law as I will 
analyze here. 

Following World War II the Government, through its General Ac- 
counting Office, compiled overcharge claims which totaled something 
like $2 billion, more or less, against the railroads of the country. 

These alleged overcharges were on freight shipped by or for the 
United States Government and the various Government agencies, pre- 
dominantly during the World War II period. 

The matter was submitted to the Interstate Commerce Commission 
for adjudication as to what rates were the lawfully applicable rates 
since the Government was contending certain rates were the lawfully 
applicable rates, and the railroads claimed different rates were the law- 
ful rates. 

The Commission assigned its docket No. 29572 to cover the whole 
general question, which also embraced its dockets Nos. 29622, 29735, 
29761, 29875 and a number of other dockets. 

The result was that the Commission found the rates charged and col- 
lected by the railroads were not unlawful or unreasonable and the Gov- 
ernment was not allowed to recover this approximately $2 billion 
allegedly owed to the Government in overcharges. 

Irrespective of this holding by the Interstate Commerce Commission, 
which is also a governmental agency, that prevented the Government 
recovering those claims from the railroads, the General Accounting 
Office has continued its prosecution of such alleged overcharge claims 
covering traffic transported during the same period against the motor 
common carriers. 

Against these motor carriers or trucking lines, as they are com- 
monly called, the General Accounting Office has pursued a different 
practice. It has not submitted its alleged overcharges to the Interstate 
Commerce Commission for a determination of the lawfulness of the 
claimed rates, but sues the carrier direct in Federal district courts. 

If the General Accounting Office receives an adverse verdict, it ap- 
peals and the small-motor trucklines are unable financially to take 
these matters through the courts. As a matter of fact, they are not 
financially able to put up a reasonable defense in Federal district 
courts. 

In many instances present owners were not the owners during 
World War IT when the transportation was paid for and the present 
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owners have no knowledge or records of the various shipments on 
which overcharges are now alleged. 

One motor carrier, as an example, is Watkins Motor Lines of 
Thomasville, Ga. 

The General Accounting Office has threatened suit against Watkins 
Motor Lines for an amount of something like $23,000, $18,000 of which 
is principal and about $6,000 is interest, and all of this covers rates 
and charges on shipments transported by Watkins Motor Lines more 
than 10 years ago, during the World War II period. 

In those days whatever rate that was agreed to between the Gov- 
ernment agency and the carrier as being a reasonable rate for the 
particular service was the rate charged by the carrrier and paid by 
the Government. At times the Government needed particular service 
that no rate was provided for in tariffs on file with the Commission, 
and in such cases the General Accounting Office now demands in these 
overcharge claims that the carrier allow the General Accounting 
Office to now fix a rate that it believes would have been more reason- 
able than agreed to at the time more than 10 years ago. 

The General Accounting Office cannot fix rates. Only the Inter- 
state Commerce Commission is authorized by law to fix or prescribe 
freight rates. 

Of course, the defendant carrier, Watkins Motor Lines, does not 
now have complete tariffs and records covering its World War II 
operations, and does not have its key employees of that time, and is 
at a great disadvantage in trying to defend its position. In talking 
with lawyers in Atlanta, Ga., I found other similar cases. 

One of the primary objectives of my testimony here is to recom- 
mend to this honorable committee that, in view of the finding and 
order of the Interstate Commerce Commission with respect to the 
approximately $2 billion in alleged overcharges claimed by the Gen- 
eral Accounting Office against the railroads, in its docket 29572 and 
related cases, and the fact that the Commission disallowed said $2 
billion, that this honorable committee incorporate in its report on 
H. R. 8742 and H. R. 87438 (S. 377) a finding to the effect that it 
would be inconsistent with the sense of the Congress to prosecute now 
against these smaller motor trucklines, claims covering Government 
shipments that were transported more than 10 years ago. 

Surely what is salt for the gander is also salt for the goose. 

As grounds for this recommendation, I should like to refer this 
honorable committee to a statement by the President in his veto of 
S. 906 which allowed the Government 6 years to bring actions of this 
nature. The President said on September 2, 1954: 

I see no reason why the Government should not be subject to the same limita- 
tions on retroactive review of its freight charges as the commercial shipper 
* * * T recommend that such legislation be enacted at the next session of the 
Congress. 

In connection with Senate bill S. 377, which was given Senate 
approval, the Senate committee report stated in part: 

In the interest of fairness to all concerned, the committee believes that a 


2-year statute of limitations, now applicable to commercial shippers, should be 
applied to * * * the Government * * *. 

Further, the Supreme Court in a recent decision “assumed without deciding” 
that the Government is barred by section 16 (3) of part I of the Interstate 
Commerce Act from filing a complaint beyond the 2-year period. 
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Irrespective of the attitude of the President of the United States, 
the Senate of the United States, and the assumption of the Supreme 
Court that the Government is barred by section 16 (3), the General 
Accounting Office apparently does not go along, but assumes that 
it should go right ahead with prosecuting claims against small-motor 
carriers, on freight shipments that were ‘transported for the Govern- 
ment more than 10 years ago. 

Therefore, my recommendation to this honorable committee of the 
House of Representatives is that, in fairness and equal justice to all 
and in line with what the Senate and the Supreme Court have said, 
and the dismissal of the claims against the railroads, that your honor- 
able committee write into its report a statement to the effect that it is 
the sense of the Congress that the Government should not proceed 
further with the prosecution of actions against common carriers on 
chrages for transportation that occurred more than 10 years ago. 

That concludes my statement. 

Mr. Frynv. (presiding). Mr. Walker, did you want to add any- 
thing to that? 

Mr. Warxer. I merely wanted to comment that the Interstate Com- 
merce Commission, of course, is the only body authorized by the 
Congress to determine whether or not a rate is a lawfully applicable 
rate via the carrier over the route which the shipment moves from 
and to points to which a shipment moves. 

Mr. Fiynt. Mr. Wolverton. 

Mr. Worverton. Mr. Walker, I have noticed that in your state- 
ment, in more than one instance, in calling attention to what you 
consider an inequity with respect to motor carriers, you request this 
committee to— 
incorporate in its report on H. R. 8742 and H. R. 8743 (S. 377) a finding to the 
effect that it would be inconsistent with the sense of the Congress to prosecute 
now against these smaller motor trucklines claims covering Government ship- 
ments that were transported more than 10 years ago. 


Are you of the opinion that the mere writing into a report would 
have the effect that you w ish it to have ? 


Mr. Warxer. No, sir. 

Mr. Wotvertron. I wonder if the President made the statement that 
he did, and the Supreme Court. made the statement that it did, and 
the Senate has made the statement in its report that it has made, 
that, notwithstanding those suggestions, the General Accounting 
Office has continued to carry on this practice, why you are so optimis- 
tic and are of the opinion that it would be sufficient if we incorpor- 
ated this in the report. 

Mr. Waker. I am not too optimistic, but that recommendation 
was incorporated in my statement because of the — paragraph in 
the bill, which is shown as section 10, on page 4, where the bill 
states : 

The provisions of this Act as amending the Interstate Commerce Act, as 
amended, shall apply only to causes of action which accrue on or after the 
eflective date of this Act. 

And that might be construed to encourage the continued prosecution 
of claims that cover shipments moving 10) years ago. 

Incidentally, I know of claims that have been filed by the Gen- 
eral Accounting Office in 1957 on shipments that moved 10 years 
ago. 
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Mr. Wotverron. Personally, without binding myself too thor- 
oughly, it would seem to me that there is some merit in what you 
have said. This idea of going back 10 years and requiring a motor 
company, which you so well pointed out in some instances are vary 
small in character, to defend an action when it may be at a time 
during which it was under a different management, when there were 
different employees than at the present time, and all those features 
which you have so well pointed out in your statement, it would 
seem to me that whatever relief you are entitled to, if the committee 
so decided, should be made plainer than just a mere interpretation 
of some language that was used that may carry it out, or by a refer- 
ence to it in the report. 

I realize that if the language in the bill is indefinite, maybe the 
language in the report would be helpful in interpreting it to the 
court on future occasions, but I have always believed that where 
it is possible to do so it is better to write it into a statute and not 
depend just merely upon the court reading a report of the committee 
and using that as a means of interpreting what Congress meant. 

We are all aware that the courts do that, and it is a proper thing 
for them to do, together with the arguments that are made in debate 
on the floor of the House and Senate, but, at the same time, when 
you can write it into a statute, if you have that desire, that is the 
place to do it, in my opinion. 

Mr. Wacker. You noticed, sir, the last paragraph made a clear 
limitation in the bill. 

Mr. Wotverton. Then is it your opinion that the language of the 
bill would accomplish what you have suggested, and that the reference 
to it in the report would merely be an interpretation of the bill‘ 

Mr. Warxer. I think so, sir. 

Mr. Wotverton. That is all. 

Mr. Fiynt. Mr. Hale? 

Mr. Hate. I take it, Mr. Walker, you are the attorney for the Wat- 
kins Motor Lines. 

Mr. Wacker. I am today. 

How I got into the Watkins Motor Lines was that I am an attorney 
for another group of shippers and learned about the situation and 
‘ame into contact with the claims that were being filed, and I was 
employed to see if other carriers were in the same situation. I went 
to Atlanta and talked with lawyers there who represent motor carriers 
in the motor carrier industry to determine if that was the case, and I 
found it was, and I went back and made a report, and Mr, Watkins 
asked me if I would come and testify as to my opinion, and what I am 
testifying to is my recommendations to him, and my recommendations 
here are not necessarily the opinion of anyone else. 

Mr. Hate. However, your own experiences as an attorney lead you 
to believe that the prosecution of these claims at so late a date involved 
a substantial injustice tocarriers. Is that correct ? 

Mr. Watker. Yes, sir, especially due to the fact that one mode— 
the railroad industry—has been, you might say, forgiven for the rates 
they charge in the same situation exactly. The same traffic during 
the same period of time was found to be not unlawful and not unrea- 
sonable by the Interstate Commerce Commission, and I was a party 
to those resolutions that were being recommended by the Southern 
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Traffic League and National Traffic League and other shipper 
organizations. 

notice there are in this Commission report a list of 65 or more 
shipper organizations that intervened before the Commission in sup- 
port of the carriers in connection with this traffic with the railroads. 

Mr. Hate. This is one case in which you think the railroads have 
been better treated than the trucks ? 

Mr. Waker. That is right. What is fair for the goose is fair for 
the gander. 

Mr. Wotverton. Will you yield, Mr. Hale? 

Mr. Hatz. I am all through. 

Mr. Wotverton. In the event that the situation arises which you 
have pointed out in your statement, that there was any relief, so to 
speak, granted for any charge made against the motor company, would 
there be any opportunity for the motor carrier to go back to the 
shipper ? 

Mr. Waker. No, sir; that couldn’t be done. 

You mean to the Government. 

Mr. Wotverton. No. I meant would the motor carrier be able tu 
go back and make any recovery against the shipper. 

Mr. Waker. The shipper in this case was the Government. 

Mr. Wotverton. Do all of these cases refer just to Government 
shipments ? 

Mr. Wacker. That is right. 

Mr. Worverton. I see. Therefore, your objection was relating en- 
tirely to Government shipments. 

Mr. Waker. I hope that my statement was plain that there may be 
a rate between point A and point B published with the Interstate Com- 
merce Commission which would apply to one motor carrier and 
wouldn’t apply to the other motor carrier operating between the same 
points, and only the Commission can decide which one of those rates 
would be the lawful rate other than the published rate. 

Mr. Worverton. Your fundamental objection is the length of time 
during which there can be a question raised ? 

Mr. Waker. That is right. I don’t think anybody that I represent 
would have any objection to the 3-year period. 

Mr. Fiynt. Mr. Younger. 

Mr. Youncer. In your statement you make this remark: 

The matter was submitted to the Interstate Commerce Commission for adjudi- 
cation. 

That applies to the question of lawful or unlawful rates on rail- 
roads ? 

Mr. Warxer. That is right. 

Mr. Youncer. Whosubmitted it? 

Mr. Waker. That was brought by the Federal Government. And I 
see here on the record Stanley Barnes and James E. Kilday as the 
counsel, which I understand was the Assistant Attorney General of the 
United States. 

Mr. Youncer. In that same case why did not the motor carriers see 
that their situation was adindicated at the same time ? 

Mr. Waker. My understanding is the motor carriers thought what- 
ever action the Government took with respect to the railroads would 
apply to them, too, or that if it did not, being the ruling that the 
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Commission made, it certainly would apply to them, and it would 
have applied to them had the GAO brough the case against the motor 
carriers before the Interstate Commerce Commission like I tried to 
get them to do when I first undertook to represent Watkins Motor 
Lines. 

I believe the Commission would have held for the motor carriers 
exactly as they did for the railroads, but the GAO refused to do that. 
They want to fix those rates themselves as they see fit. 

Mr. Younger. it looks to me as though the motor carriers could 
have been brought in before the ICC just the same as anybody could. 

Mr. Waker. I don’t think. 

Mr. Wotverron. In other words, why could not they have inter- 
vened ? 

Mr. Youncer. The amazing thing in all of this transportation prob- 
lem is that in every question that comes up the railroads and the 
motortrucks and the airlines are all treated differently. Yet they are 
all competing lines. 

Knowing that situation, why did not the motor carriers go in at 
the same time when this question was submitted and insist on being 
considered? That is the thing that amazes me in all of these 
cases where there is so much controversy and so much time is con- 
sumed, since you are all in the same transportation business, yet we 
find in every one of the cases, in agricultural exemptions, for instance, 
the question of the private carriers against the regulated carriers there 
is different treatment all the way down the line. 

It is just amazing to me that in all of this law there is that con- 
stant difference, taking the time of the committee and the time of 
everybody, including the carriers and the railroads, when there ought 
to be uniformity all the time in the transportation system. 

How we are going to achieve it I do not know, but it is amazing to 
me that that continues. 

Mr. Wotverton. Speaking of amazement, I have been a member 
here for 32 years, and I constantly am amazed. It seems to me that 
each year we are always dealing with something that we think is going 
to correct everything and make everything possible; and yet, each 
new year we have new problems. 

Mr. Youncer. Applicable to that, I received a little card yesterday 
that said, “Please try and keep the confusion orderly.” 

I think we ought to send that card down to the ICC and the CAB 
and a few of them. 

Mr. Frynr. Thank you very much, Mr. Walker. 

The next witness will be Mr. Edgar Watkins, representing the 
American Trucking Associations, Washington, D. C. 

Mr. Wotverton. May I ask the preceding witness one more ques- 
tion ? 

Mr. Fiynv. Yes, sir. 

Mr. Wotverton. Were you speaking for the trucking industry or 
were you speaking for only a portion of it? 

Mr. Wacxer. I am not representing the trucking industry. I am 


speaking only for the Watkins Motor Lines so far as trucklines are 
concerned. 
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Mr. Worverron. There will be somebody, Mr. Chairman, who will 
speak for the trucking industry / 

Mr. Frynr. Mr. Edgar Watkins will be speaking for the American 
Trucking Associations. 


STATEMENT OF EDGAR WATKINS, GENERAL COUNSEL, ACCOM- 
PANIED BY JAMES F. FORT, ASSISTANT TO GENERAL COUNSEL, 
AMERICAN TRUCKING ASSOCIATIONS, INC., AND NATIONAL 
MOTOR FREIGHT TRAFFIC ASSOCIATION, INC.; AND BRYCE REA, 
JR., ATTORNEY AT LAW, WASHINGTON, D. C. 


Mr. Warkins. Mr. Chairman and gentlemen, my name is Edgar 
Watkins, and I am an attorney with offices in the Munsey Building, 
Washington, D. C. 

The Cuatrman. Do you want Mr. Fort’s name to appear in the 
record with yours ? 

Mr. Warkins. Yes. Mr. Fort, who is assistant general counsel of 
the American Trucking Associations, is with me. And Mr. Bryce 
Rea, Jr., is a partner of mine, and he is with me, too. 

Mr. Wotverron. Who is the president of the American Trucking 
Associations ¢ 

Mr. Warxkins. The president of the American Trucking Associ- 
ations today is Mr. Guy Rutland, Jr., of Georgia. 

I am appearing for the American Trucking Associations, Inc., and 
for the National Motor Freight Traffic Association, Inc., I am general 
counsel of the latter group. The offices of both organizations are at 
1424 16th Street NW., Washington, D. C. 

As the committee knows, the American Trucking Associations, 
Inc., is the national trade association of the trucking industry rep- 
resenting all types of motor carriers of property. The National 
Motor Freight Traffic Association has as its members over 4,400 com- 
mon motor carriers, and its purposes include publication of classi- 
tications of commodities for the transportation of property by motor 
vehicles. 

The American Trucking Associations support H. R. 8742 and H. R. 
8743 and S. 377, a similar bill which is also before this committee. 
S. 377 passed the Senate in August of last year. My testimony will 
be directed principally at sections 3, 4, and 9 of the pending bills 
which are the sections concerned with motor carrier operations. 

Section 4 amends section 204a of part II of the Interstate Com- 
merce Act, also known as the Motor Carrier Act, to make it plain 
that the 2-year period within which a shipper must sue for over- 
charges and with which a motor carrier must sue for undercharges 
are applicable to suits by or against the United States. 

The principal difference between a private shipper and the United 
States in its capacity as a shipper is that section 322 of the Transpor- 
tation Act of 1940 gives the General Accounting Office authority to 
deduct, in the words of that section, overpayments from amounts 
otherwise due the carrier. In other words, the United States, on post- 
audit of paid bills for transportation, can set off what the General 
Accounting Office deems to be overpayments on one movement against 
charges it owes carriers on other movements. In short, the United 
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States, unlike the private shipper, can resort to self-help to recover 
overcharges. 

The amendments proposed, particularly section 3 of the bill chang- 
ing section 204 of the Interstate Commerce Act, take account of but 
make no change in this right of the General Accounting Office under 
section 322 of the Transportation Act of 1940, but simply provides 
that the time the cause of action begins to accrue runs from either 
the date the United States pays char; ges billed, or from the date the 
General Accounting Office collects what it deems to be overcharges 
by deduction, whichever is later. 

As a practical matter, the date of deduction is the more significant. 

The only occasion a carrier would have to sue the United States 
for its charges before deduction would be where it had initially 
undercharged the Government by incorrectly computing its charges 
or by computing them on the basis of inapplicable rates lower than 
the applicable rates. The only occasion the Government would have 
to sue a carrier for overcharges would be where there were no amounts 
due the carrier for other movements against which deduction or 
setoff could be made. 

Section 9 (1) of the bills amends section 322 of the Transportation 
Act to make clear that the General Accounting Office can deduct only 
for overcharges as they are defined in section “16 and section 204a (5) 
of the Interstate Commerce Act. That is “charges for transportation 
services in excess of those applicable thereto under the tariffs lawfully 
on file with the Commission.” 

I was quoting there from the Interstate Commerce Act. 

We think this is the limit of the General Accounting Office’s 
authority under the present language of the section authorizing 
deductions of overpayments. 

In our view “overcharge” and “overpayment” are correlative terms. 
What is an overcharge by a carrier is an overpayment by a shipper. 

Nevertheless the General Accounting Office construes section 322 
to authorize it to deduct charges based on admittedly applicable rates 
whenever it thinks those rates unreasonable. 

I might tell the committee that there are cases pending in the courts 
today to test that power of the General Accounting Office. 

No private shipper can do this. The Interstate Commerce Commis- 
sion has exclusive authority to decide whether rates are unreasonable. 
Applicable rates filed with the Interstate Commerce Commission must 
be observed by carrier and shipper alike until the Commission de- 
termines that they are unreasonable and prescribes other rates in 
their stead. 

The proposed change in section 322 will make it clear that the 
Government is bound ‘by this rule and that the General Accounting 
Office cannot usurp the exclusive function of the Interstate Commerce 
Commission. It will thus help carry out the President’s program to 
subject the Government “to the same limitations on retroactive review 
of its freight charges as the commercial shipper.” 

Section 9 (2) also amends section 322 of the Transportation Act 
of 1940 to require the General Accounting Office to make deductions 
within 3 years. Atthe present time there is no limitation. 

We think it only fair that there be some time limitation. Private 
shippers now have 2 years to audit their bills and bring suit. In 
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view of the volume of Government traffic, a 2-year limitation on 
deductions might be too short to permit full consideration by the 
General Accounting Office and discussion between it and the carrier 
before deductions were made. Such consideration and discussion 
is important to the carriers because it often results in agreement with 
the General Accounting Office either that the charges collected were 
in fact proper or that there was in fact an overcharge, in which latter 
case the carrier pays the claim voluntarily. 

Even where agreement is not reached, carriers usually prefer to 
pay claims under protest rather than let the General Accounting Office 
make deductions because deductions confuse and complicate their 
accounting systems. 

We therefore support the imposition of a 3-year period of limit:- 
tions on the General Accounting Office as contained in section 9 of the 
pending bills. 

A similar bill, S. 377, was amended when passed by the Senate to 
provide that the 3-year limitation should “not include any time of 
war.” Wehave no quarrel with this amendment. 

Another Senate amendment made it clear that every claim for 
transportation charges cognizable by the General Accounting Office 
shall be forever barred unless presented to such Office by the carriers 
within 3 years from the date the Government paid such charges. 

We can see nothing wrong with this as long as the limitation of 
3 years applies both to the United States and the carriers. 

In connection with that I want to state that some people have stated 
that there is a possibility that that might be construed so as to require 
the filing of a claim with the Government before suit could be brought. 
I think that should be clarified so that that interpretation is not pos- 
sible. 

I also might state here that I disagree with the Honorable General 
Counsel of the General Accounting Office, with his interpretation of 
the Western Pacific case. I think he overstated the Government’s 
position completely. 

That case applied to applicability of rates rather than to reason- 
ableness of rates. 

In this connection, if I may go back to section 4 of the bills for a 
moment, it occurs to us that it might be advisable to lengthen the 
time within which suit may be brought by either carrier or the United 
States from 2 years to 3 years—there I am dealing only with Gov- 
ernment traffic—thus making it the same as the time within which 
the General Accounting Office may make deductions. 

If the GAO is required to sue within 2 years they would not wait 
3 years to make a deduction for fear that funds might not be avail- 
able after 2 years and the time for suit would have been barred. This 
may well compel the General Accounting Office to make deductions 
within 2 years. If this, in turn, were to cause it to make deduction 
without taking the time necessary to give the matter full considera- 
tion and to discuss it with the carriers and to give them an oppor- 
tunity to pay voluntarily or under protest, both the General 
Accounting Office and the carriers would be put to unnecessary trou- 
ble and expense. To guard against this we would not object to making 
the period of limitations for suit by or against the United States 
3 years, thus enabling the General Accounting Office to take ad- 
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vantage of the full 3 years within which it can make deduction with- 
out thereby endangering the Governments cause of action. In the 
event that language on this point has not already been submitted by 
the General Accounting Office, we will be glad to work with the com- 
mittee staff and the GAO to arrive at acceptable language. 

In view of the above reasons, we respectfully request that the pend- 
ing legislation be favorably acted upon by the committee and the 
House of Representatives. 

I have seen, Mr. Chairman, the presentation that the railroads will 
make in this case, and, while we do not discover all the dangers in 
the present wording which they have discovered and will discuss, we 
are in sympathy with every attempt to clarify the law, and to this end 
we join in urging the clarification as recommended in the rail presen- 
tation. 

Let. me say in conclusion that we support the idea of a proper limi- 
tation on acts growing out of movement of Government traffic. We 
think much uncertainty will be removed by clarifying the meaning of 
overpayment by reference to the already used definition. 

In that instance we will accept the idea of the General Accounting 
Office that the definition be included in the act rather than referred to 
in the Interstate Commerce Act as suggested by their counsel Mr. 
Fisher. 

We support the idea that the time for suit on Government claims be 
the same as the time for deductions, and we see some benefits to both 
the Government and the carriers in making it 3 years. 

I certainly appreciate the opportunity of discussing this with you. 

I would like to refer a moment to Mr. Younger’s question about the 
Government reparation cases. 

In the first place, the Government reparation cases were brought 
against certain rail rates, and the complaint was brought by the vari- 
ous Government agencies. As long as there were no motor-carrier 
rates involved in that complaint case it would have been impossible 
for the motor carriers to have intervened in that case and tried to 
bring in issue any motor-carrier rates. 

I might say this different treatment points up the difference in the 
treatment that the Government agencies give the railroads as com- 
pared to the motor carriers. Instead of bringing complaint against 
the motor carriers where they want damages for the exaction of what 
they contend is an unreasonable rate, they simply deduct it from the 
motor carrier without bothering to proceed against the Interstate 
Commerce Commission. 

I have one matter before me which clearly illustrates what I am 
talking about when I am talking about these deductions. Here is a 
series of correspondence between the General Accounting Office and 
a carrier, and the net of it is this, that the General Accounting Office 
said that because of a certain case, which they cite, the charges of the 
varrier were prima facie unreasonable. 

The carrier, on the other hand, cited another case and said that be- 
cause of the decision of the Commission in that case their rates were 
reasonable, but that did not stop the General Accounting Office from 
making a deduction. That is basically what we are here to discuss. 

Mr. Younger. If the question is on the unreasonableness of the 
rate, then why did you not go to the ICC to get that determination ? 
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Mr. Warktns. The carrier may go to the Commission to get that 
determination, but it would be after the Government had deducted 
| from the carrier, and in some instances they have gone to the Com- 
mission. 

| Mr. YounGer. At the time when the railroads came in did you not 
have cases at that time where you were in contest with the General 
Accounting Office on the unreasonableness of rates / 

Mr. Watkins. We might have had some cases, but we probably had 
no cases that involved the same rates on the same commodities between 
the same areas, and under the proceeding before the Commission we 
could not have intervened in that case. 

Mr. Youncer. I do not say you could have intervened in that case. 
But why did you not take your own case up ? 

Mr. Warkins. The proceeding was for individual motor carriers, 
and some motor carriers did go before it. But there is no way for the 
industry asa whole to go before it. 

The case which Mr. Walker referred to was a complaint that was 
filed by the United States against the railroads. It was not filed by 
the railroads. The railroads did not institute it, and only in issue was 
what was complained of by the Government in the complaint that was 
filed, and that would not have done us any good to be in that case. 

Had the General Accounting Office or the other governmental agen- 
cies brought suit against a large number of motor carriers alleging that 
their rates were unreasonable, like they did in the rail case, it would 
have oes defended and would have probably resulted in the same kind 
of a decision that resulted in the rail case. But the proceeding was 
instituted not by the carriers but by the Government. 

I wish sincerely that they had seen fit to institute such a proceeding 
against the motor carriers instead of deducting as they did do. 

Mr. Fiynt. Mr. Wolverton. 

Mr. Wotverron. I think what Mr. Younger is trying to get at— 
and he is a layman and he looks at it, in a practical way, as a business- 
man would—is why it was not possible for the motor industry to have 
become a party to the suit that had been instituted, as you say, by the 
Government against the railroads. 

I gathered from the previous statement made by one of the witnesses 
that it dealt with those matters that preceded a 10-year period. Would 
that not apply to motor carriers as well as to railroads? 

Mr. Warkrns. The question of the statute of limitations would have, 
but the eiaiiae! of whether or not a particular rail rate on a particular 
commodity was or was not reasonable would have nothing to do with 
whether the same rate between the same points on the same commodity 
by motor carriers was reasonable or unreasonable. 

Mr. Wotverton. Maybe that makes a difference from what I have 
inmind. I was under the impression that it was a general application 
by the Government, that it was not specifically in the sense that you are 
now mentioning it to me. 

Mr. Youncer. Will the gentleman yield right there ? 

Mr. Wotverton. Let the witness hear what you say. 

Mr. Younger. I am following your same thought there. Is it true 
that that decision eliminated the possibility of the Government collect- 
ing on accounts 10 years pr eviously ¢ q 
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Mr. Warkins. No; it did not. That only decided that the Govern- 
ment’s contention that certain rates, which were specified in the com- 
plaints—and there was something like 15 or 20 cases tried at the same 
time—were not unreasonable. That is all that that case decided. The 
question of whether or not they could proceed on cases 10 years before 

wr any other time was not determined in that thing. This was a ques- 
tion of the reasonableness. 

The finding was that the defendants were not shown to have violated 
the Interstate Commerce Act in respect to the rates, charges, and the 
practices that were resolved in this case. 

Mr. Wotverron. In any event, it is water over the dam now. But I 
do feel that Mr. Younger was of the opinion that it was a matter that 
could have been decided at that time. 

With respect to that I am not going to disagree with you because you 
have made a study of the proc eeding and you are familiar with the 
general legal procedure. But from a pr actical standpoint I can see 
the justific ation for Mr. Younger having asked the question, why 
it was not all decided at one time. 

Mr. Watkins. I can, too, Mr. Wolverton. I can see its justification, 
but I think it is brought about probably by a misunderstanding of the 
exact issues of the proceeding. 

Mr. Worverron. On page 4 of your statement you refer to certain 
Senate amendments and to the amendment which— 
made it clear that every claim for transportation charges cognizable by the 
General Accounting Office shall be forever barred unless presented to such Office 
by the carriers within 3 years from the date the Government paid such charges. 

I think you recited that to indicate there was a difference of opinion 
which might need clarification. Was that the point you were making? 

Mr. Warkins. I made a statement by saying, first, that we thought 
this amendment was all right for 3 years. What I was trying to con- 
vey to you was that we thought that the same 3 years should be made 
applicable to the 2-year statute as to units, Government suits. 

Mr. Wotverton. Then your thought that there was a difference of 
opinion was not based upon interpretation of the language of the 
Senate, but merely that it did not go as far as it should ¢ 

Mr. Warkins. Oh, no. You are referring to the statement that I 
made that this might be construed as requiring us to file a claim with 
the General Accounting Office before suit could be brought on it ? 

Mr. Worverroy. That m: ty be it. I just did not e: atch it fully. 

I noticed you distinctly said that there was a difference of opinion 
and it might need some clarification. I am endeavoring to under- 
stand whether that clarification should be in the words of the statute 
or by some different or additional language to be used. 

Mr. Warxtns. It probably should be ‘by language in this amend- 
ment. The amendment of the Senate reads: 

Every claim cognizable by the General Accounting Office for charges for trans- 
portation within the purview of this section shall be forever barred unless such 
claim shall be received by the General Accounting Office. 

They, of course, have the right to sue us without filing a claim. 

This ‘might be construed as requiring us to file a claim with the 
General Acc ounting Office before suit could be brought, and it is our 
thought that we have no objections to filing the claim within 3 years. 
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But we want the same privilege of suing within the same 3 years as 
we are willing to give the Government. 

Mr. Wotverton. The point of my inquiry was to ascertain whether 
you felt there should be additional or new language used, and, if so, 
t to indicate to you that it would be helpful if you would make, as part 
of your statement, whatever the change should be. 

Mr. Warxins. Mr. Wolverton, I appreciate that, and at this mo- 
i ment we have not thought out the language. We do think additional 
language should be included in there to make it clear. 
I 1 would like the privilege, Mr. Chairman, if we might have it, of 
submitting what we think will be proper language. Or I will be glad 
, to confer with other interested parties in connection with this. But 
we are not prepared to recommend at this time any definite language. 

Mr. Fiynr. Without objection, you may submit it to be included 
with your presentation here this morning. 

. (The matter referred to follows :) 


A BILL To amend the Interstate Commerce Act to provide a three-year statute of limita- 
tions on actions involving transportation of property and passengers of the United States 
Government and to provide that deductions for overpayments by the United States shall 
be made within three years from time of payment 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act is amended 
as follows: 

SecTIon 1. (1) Add the following new subparagraph to section 16 (3) as sub- 
paragraph “(i)”: 

“(i) The provisions of this paragraph (3) shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States in 
connection with any action brought before the Commission or any court by or 
against carriers subject to this part: Provided, however, That with respect to 
such transportation of property or passengers for on on behalf of the United 
States, the periods of limitation herein provided shall be extended to include 
three years from the date of (1) payment of charges for the transportation in- 
volved or (2) subsequent refund for overpayment of such charges or (3) deduc- 
tion made under section 322 of the Transportation Act of 1940 (49 U. S. C. 66), 
whichever is later.” 

(2) Add the following new paragraph “(7)” to section 204a: 

“(7) The provisions of this section 204a shall extend to and embrace all trans- 
portation of property or passengers for or on behalf of the United States in 
connection with any action brought before any court by or against carriers sub- 
ject to this part: Provided, however, That with respect to such transportation of 
property or passengers for or on behalf of the United States, the periods of 
limitation herein provided shall be extended to include three years from the date 
of (1) payment of charges for the transportation involved or (2) subsequent 
refund for overpayment of such charges or (3) deduction made under section 
322 of the Transportation Act of 1940 (49 U. S. C. 66), whichever is later.” 

(3) Add the following new subparagraph “(6)” to section 308 (f) : 

“(6) The provisions of this paragraph (f) shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
in connection with any action brought before the Commission or any court by or 
against carriers subject to this part: Provided, however, That with respect to 
such transportation of property or passengers for or on behalf of the United 
States, the periods of limitation herein provided shall be extended to include 
three years from the date of (1) payment of charges for the transportation in- 
volved or (2) subsequent refund for overpayment of such charges or (3) de- 
duction made under section 322 of the Transportation Act of 1940 (49 U. S. C. 
66), whichever is later.” 

(4) Add the following new paragraph “(7)” to section 406a : 

“(7) The provisions of this section 406a shall extend to and embrace all trans- 
portation of property for or on behalf of the United States in connection with 
any action brought before any court by or against carriers subject to this part: 
Provided, however, That with respect to such transportation of property for or 
on behalf of the United States, the periods of limitation herein provided shall be 
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extended to include three years from the date of (1) payment of charges for the 
transportation involved or (2) subsequent refund for overpayment of such 
charges or (3) deduction made under section 322 of the Transportation Act of 
1940 (49 U. S. C. 66), whichever is later.” 

Sec. 2. Section 322 of the Transportation Act of 1940 (49 U. S. C. 66) is 
amended by striking the period at the end and adding a colon and the following: 
“Provided, however, That such deductions shall be made within three years 
(not including any time of war) from the time of payment of bills. The term 
‘overpayment’ with respect to the transportation of property or passengers shall 
be deemed to mean charges for transportation services in excess of those applica- 
ble thereto under the tariffs lawfully on file with the Interstate Commerce 
Commission and the Civil Aeronautics Board, and payment in excess of rates, 
fares, and charges established pursuant to section 22 of the Interstate Commerce 
Act. Every claim cognizable by the General Accounting Office for charges for 
transportation within the purview of this section shall be forever barred in 
the General Accounting Office unless such claim shall be received in the Gen- 
eral Accounting Office within three years (not including any time of war) from 
the date of (1) accrual of the cause of action thereon, or (2) payment of the 
charges for the transportation involved, or (3) subsequent refund for overpay- 
ment of such charges, or (4) deduction made pursuant to this section, whichever 
is later.” 

Sec. 3. The provisions of this Act as amending the Interstate Commerce Act, 
as amended, shall apply only to causes of action which accrue on or after the 
effective date of this Act. The provisions of this Act as amending section 322 
of the Transportation Act of 1940 (49 U. 8. C. 66) shall apply only to transporta- 
tion performed and payment made therefor subsequent to the effective date of 
this Act. 

Mr. Wotverton. Taking your statement as a whole, it would seem 
to me it is a very worthwhile statement in view of the fact that you 
approach the situation in a conservative way and in a sound way. 
You have clearly indicated your thought that the Government should 
not be too severely restricted as to the limitation of time because of the 
magnitude of its operations. But you do emphasize the fact, and I 
think it well to emphasize it, that there should be some reduction in 
the time limitation with respect to what now exists. Your thought in 
that respect and your whole statement reflects your desire, in my 
opinion, to be helpful in that matter. 

Mr. Warkins. Thank you. 

Mr. Wotverton. That is all, Mr. Chairman. 

Mr. Fiynt. Mr. Hale. 

Mr. Hate. When did S. 377 pass the Senate ? 

Mr. Warxins. It was August 9, 1957. 

_ Mr. Hare. These amendments which you mention on page 4 are not 
incorporated in the House bills? 

Mr. Watkins. No; they are not. They are in the Senate bill. 

Mr. Hate. You say you have no quarrel with the amendments? 

You do not advocate them, but you are not opposed to them ? 

Mr. Warxrns. I just stated that we would like to later submit some 
definite language in the changing of the second amendment dealing 
with the 3 years to make certain that it does not bar a suit if the claim 
is not filed. 

Mr. Hate. H. R. 8742 and H. R. 8748 are identical bills, are they 
not ? 

Mr. Watkins. Yes; so I understand. 

Mr. Hate. That is all, Mr. Chairman. 

Mr. Fiynt. Thank you very much, Mr. Watkins. 

The next witness will be Mr. Giles Morrow, president of the 
Freight Fowarders Institute. 

Mr. Morrow, you may proceed. 
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STATEMENT OF GILES MORROW, PRESIDENT AND GENERAL 
| COUNSEL, FREIGHT FORWARDERS INSTITUTE, WASHINGTON, 
D. C. 


Mr. Morrow. Mr. Chairman and members of the committee, my 
name is Giles Morrow. I am president and general counsel of the 
Freight Forwarders Institute, which is the organization represent- 
ing freight forwarders subject to regulation under part IV of the 
Interstate Commerce Act. 

I have a prepared statement, but, if I may simply submit it for 
! the record, I think I can make a few remarks and shorten my 


testimony. 
| Mr. Fiynv. Without objection, your statement will be included in 
its entirety at this point in the record. 


Mr. Wotverron. Mr. Chairman, it is only 3 pages. 

I find sometimes that these witnesses who think they are going to 

shorten statements make it longer than if they read the statement. 

| Mr. Morrow. I will be very happy to read it. It will have some 
duplication in it, but it will be a different type of duplication, I think. 
If that is the will of the committee, I will just proceed to do this. 

Mr. Fiynv. All right, Mr. Morrow, you may do so. 

Mr. Morrow. The F reight Forwarders Institute is a national organi- 
zation representing freight forwarders subject to regulation under 
part IV of the Interstate Commerce Act. The members of the in- 
stitute have instructed me to testify in support of bills H. R. 8742 
and H. R. 8743 which would provide a statute of limitations on actions 
involving charges for the transportation of passengers or property 
for the United States Government, and also provide a statutory limi- 
tation with regard to deductions for overcharges made by the 
Government. 

The provisions of the bills which have specific application to freight 
forwardeds are sections 7, 8, and 9, beginning with line 14, page 3, and 
ending with line 13 on page 4 of the bills. Section 10, of course, 
applies to changes made by the bills in all parts of the act. 

There is one typographical correction that should be made in the 
bills. On line 14 of page 3 the designation “section 406 (a) (4)” 
should be changed to read “section 406a (4).” 

The merit of the changes proposed by these bills is self-evident. 
There is no reason why the Government, as the largest single shipper 
in the United States, should be treated either more favorably or less 
favorably than any other shipper in the matter of overcharge and 
undercharge claims. 

Under prevailing practices, the Government makes deductions from 
carriers’ current bills to satisfy claims on rary om that moved as 
many as 10 or more years in the past. To get an idea of the current 
situation with regard to deductions, I obtained from one member of 
the institute a breakdown of amounts paid to the Government in the 
form of deductions in 1957. 

I should say that it is not quite accurate to say they were in the form 
of deductions. They were payments made probably prior to deduc- 
tions based on negotiations and claims filed. 

Of total payments made by this company in 1957, 20 percent covered 
shipments waybilled in 1943 to 1946, inclusive; 46.9 percent covered 
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shipments waybilled in 1952 to 1954, inclusive; and the remaining 33.1 
percent covered shipments waybilled in 1955 to 1957, inclusive. 

This practice of making deductions to cover overcharge claims on 
shipments that moved many years in the past works a great hardship 
on freight forwarders. The carriers cannot determine ‘their financial 
condition at any given time when they are confronted with the possi- 
bility of undisclosed claims, involving sums of money that cannot be 

calculated, covering transactions that occurred over an indefinite peri- 
od of time in the past. Ina service industry, particularly an industry 
like freight forwarding which always has a very thin margin between 
receipts ‘and disbursements, it is highly important for the companies 
to have accurate knowledge concerning resources and liabilities. 

The recordkeeping and “work incident thereto, which are necessary 
under present conditions, are burdensome to the forwarders and add 
to their cost of doing business. Insofar as commercial shipments are 
concerned, the forwarders know when their liability ends and they 
‘an store their old records. In the case of Government shipments, how- 
ever, they must keep records for an almost indefinite period, and a 
creat deal of time is spent in searching through the old records to 
determine the validity of claims. 

These bills would not, of course, bring about absolute uniformity of 
treatment as between commercial shippers and the Government. 
Under the terms of the bills, the cause of action would accrue in the 
case of Government shipments upon the date of payment of the charges 
for the transportation involved. The cause of action accrues upon 
delivery or tender of delivery of commercial shipments. 

Even though section 322 of the Transportation Act of 1940 pro- 
vides for the payment of transportation charges on Government 
shipments upon presentation of bills and prior to audit by the Gen- 
eral Accounting Oflice, a considerable period of time frequently elapses 
between movement of the freight and payment of the bills. This 
would, of course, extend the limitation period insofar as Government 
freight is involved. 

The changes made by the bills nevertheless represent such a desirable 
and beneficial improvement over existing conditions that we do not 
suggest any change in their language. 

The Senate made certain changes in its companion bill, S. 377, 
which was passed during the last session of Congress. If your com- 
mittee should decide to accept the Senate amendments, we would 
offer no objections. 

For the reasons stated, we hope that your committee will promptly 
report this legislation, to the end that it may be enacted during the 
present session of Congress. 

I would like to comment, if I may, Mr. Chairman, on the two points 
made by Mr. Fisher, General Counsel of the General Accounting 
Office. 

As to the first point, that is, that the statute on suits for over- 
charges and undercharges should be made 3 years, to conform with 
the provision for deductions, while I have no instructions from my 
membership, I am confident they would agree that that is a reason- 
able provision for the reasons, I think, very adequately stated by 
Mr. Edgar Watkins, who just preceded me. 
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I think, however, that, on the other point, the question of the defi- 
nition of “overcharges,” or leaving the act the way it is in section 
322 today, we would also agree with the position stated by Mr. Wat- 
kins that there should be a definition. I think that Mr. Fisher made 
a good point that because of the Civil Aeronautics Act, a definition 
of overcharge should be written in this bill. But we would not like 
to see the term “overpayment” remain. We think the term “over- 
charge” is proper, for the reasons which Mr. Watkins stated, and 
I will not try to repeat them. 

Mr. Fiynt. Would you prefer that the definition of “overcharge” 
be specifically included in the bill, rather than be there merely by 
reference ¢ 

Mr. Morrow. I think that would be preferable, for reasons which 
Mr. Fisher stated. We were satisfied to have it refer to the Interstate 
Commerce Act, but I think he has a good point; that that would not 
cover the Civil Aeronautics Act. 

Mr. Watkins referred to certain testimony that Mr. Breithaupt may 
give for the railroads with regard to the amendment made to the 
Senate bill, and, while I have stated here that we have no objections 
to the bill as amended by the Senate, it might be that we could concur 
in what Mr. Breithaupt has to say. I cannot anticipate that, however, 
at this point. 

That is all I have to say. 

Mr. Fiynvt. Mr. Wolverton. 

Mr. Wotverton. In that almost-concluding paragraph of your 
statement, you said: 

The changes made by the bills, nevertheless, represent such a desirable and 
beneficial improvement over existing conditions that we do not suggest any 
change in their language. 

I suppose what you have just said qualifies that statement. 

Mr. Morrow. Yes, sir. Thank you for pointing that out. It does. 

Mr. Wotverton. I would assume you are not prepared to state 
what, if any, language should be used to clarify, explain, or better 
express the purpose of the second Senate amendment, but that you 
would be willing to give it consideration and confer with the preced- 
ing witness to the end that we might have some uniformity, if possi- 
ble, in your viewpoints. 

Mr. Morrow. We would be very happy to do that. 

Mr. Wotverton. That is all. 

Mr. Fitynt. Thank you, Mr. Wolverton. 

Thank you, Mr. Morrow. 

Mr. Harry Breithaupt, general attorney, Association of American 
Railroads. 


STATEMENT OF HARRY J. BREITHAUPT, JR., GENERAL ATTORNEY, 
ASSOCIATION OF AMERICAN RAILROADS 


Mr. Brerrnavurr. Mr. Chairman, my name is Harry J. Breithaupt, 
Jr., and I am general attorney of the Association of American Rail- 
roads, with office in Washington, D. C. I realize that this statement 
has a somewhat formidable appearance, and, mindful, however, of 
what Mr. Wolverton has already said in connection with the presenta- 
tion of the preceding witness, I don’t intend to depart from the text, 
but only to omit portions of the text in reading it. 
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Mr. Fiynr. Would you like to have the entire statement incor- 
porated in the record at this point ? 


Mr. Brerrnavrt. I would be grateful for that, Mr. Chairman. 


Mr. Fiynr. Without objection, it will be incorporated in the record 
at this point. 


(The statement referred to follows :) 


STATEMENT OF Harry J. BretrHaupt, Jr., GENERAL ATTORNEY, ASSOCIATION OF 
AMERICAN RAILROADS, RE H. R. 8742 Anp H. R. 8743 


My name is Harry J. Breithaupt, Jr., and I am general attorney of the Associa- 
tion of American Railroads, with office in Washington, D. C. That association 
is a voluntary, nonprofit organization. Its membership comprises railroads that 
operate more than 95 percent of the total mileage of all railroads in the United 
States and have gross revenues approximating 95 percent or more of the total 
gross revenues of all railroads in the United States. 

I appear here today on behalf of the Association of American Railroads, at 
the direction of its board of directors, to outline our views in respect of H. R. 
8742 and H. R. 8743. In general, we favor the aims and objectives of these bills, 
which (to use the language in the title of the bills) are— 

(1) to provide a 2-year statute of limitations on actions involving trans- 
portation of property and passengers of the United States Government; and 

(2) to provide that deductions for overcharges by the United States shall 
be made within 3 years from time of payment. 

It seems unnecessary, for the present purposes, to dwell at length upon the 
first of these two objectives. Under the law as it stands today, there are, in 
certain respects, unequal periods of limitation applicable to the various actions 
involving transportation charges that may arise as between carriers and the 
United States, and as between carriers and commercial (nongovernmental) users 
of transportation services. It is the purpose of these bills to make for greater 
uniformity in that regard by amending certain provisions of the Interstate Com- 
merce Act in such a way that a 2-year statute of limitations will apply to the 
Government and to carriers in substantially the same fashion as it now applies 
to commercial shippers and to carriers. Ido wish to suggest certain amendments 
as to this feature of the bills, but I believe that it will be best to come back 
to that later in my statement. 

To effectuate the second of the bills’ two purposes, section 322 of the Trans- 
portation Act of 1940 would be amended in such a way as to limit to 3 years the 
period within which the Government, in order to recoup excess payments made 
to carriers for transportation services, may deduct the amounts of such excess 
payments from other amounts subsequently found to be due the carriers. That 
section of the 1940 act provides that payment for transportation of the United 
States mail and of persons or property for or on behalf of the United States 
by any common carrier subject to the Interstate Commerce Act or the Civil 
Aeronautics Act of 1938 shall be made upon presentation of bills therefor, prior 
to audit or settlement by the General Accounting Office, but the right is reserved 
to the United States to deduct the amount of any overpayment to any such 
earrier from any amoun subsequently found to be due the carrier. 

This right of the Government to deduct from carriers’ bills on account of pre- 
vious overpayment or transportation charges is not limited as to time, a circum- 
stance that has resulted in great inconvenience and expense and, in many in- 
stances, injustice to the carriers. The proposed requirement that deductions 
for excess payments be made within 3 years is a most desirable one. It would 
have the beneficial effect of requiring the audit of carriers’ bills on a more cur- 
rent basis, and would result in the adjustment of transportation charges to a 
correct basis within a more reasonable time after the performance of the serv- 
ice. This would reduce clerical expense and the cost of preserving old records, 
and would make for an earlier certainty as to carriers’ revenues. 

It is unfair that carriers should be subject to deductions for such unlimited 
period of years as the convenience of the Government may dictate, with all of 
the attendant inconvenience, expense, uncertainty and, sometimes, injustice. 
We wholeheartedly support the suggested limitation of 3 years. 

It will be noted that it is by section 9 of the bills before the subcommittee 
that section 322 of the Transportation Act of 1940 would be amended, and that 
there are two subsections of section 9. Subsection (1), on line 5 of page 4 of 
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the bills, would amend the 1940 act by striking out the word “overpayment” 
in section 322 and substituting for it the words “overcharge as defined in the 
Interstate Commerce Act and payment in excess of rates, fares, and charges 
established pursuant to section 22 of the Interstate Commerce Act.” This is 
a desirable change in that it would serve to clarify the existing law. In the 
first place, the word “overpayment” is not defined in the Interstate Commerce 
Act, while the term “overcharges” is defined. It means “charges for transpor- 
tation services in excess of those applicable thereto under the tariffs lawfully 
on file with the Commission” (sec. 16 (3) (g) of the act). Then, addition 
of the words “payment in excess of rates, fares, and charges estabilshed pur- 
suant to section 22 of the Interstate Commerce Act” will serve to make it clear 
that the provisions of section 322 of the 1940 act apply not only to charges 
in excess of tariff charges but also to charges in excess of special governmental 
rates effective not under tariffs but under section 22 of the Interstate Commerce 
Act. 

Subsection (2) of section 9 of H. R. 8742 and H. R. 8748 (see line 10 on p. 4 
of the bills) provides for the 3-year limitation on the period within which the 
Government may make deductions on account of prior excess payments, a matter 
already discussed. It would add the following proviso at the end of section 
322 of the Transportation Act of 1940: “Provided, however, That such deduc- 
tions shall be made within 3 years from the time of payment of bills wherein 
overcharges are noted.” To eliminate confusion we suggest that the words 
“wherein overcharges are noted” at the end of this proposed proviso be stricken 
from the bills on page 4, line 18. If they are not stricken, there will be reference 
in the main body of section 322 to “overcharge as defined in the Interstate 
Commerce Act and payment in excess of rates, fares, and charges established 
pursuant to section 22 of the Interstate Commerce Act” [italic supplied] but 
the proviso will refer merely to “overcharges.” 

In this connection it should be noted that the Senate in passing a similar bill, 
S. 377, during the first session of this Congress adopted an amendment to that 
bill just as I am now suggesting and for the same reason (Congressional Record 
of Aug. 8, 1957, p. 12771). 

If section 9 of H. R. 8742 and H. R. 8743, amended as I have suggested, be- 
comes law, section 322 of the Transportation Act of 1940 will read as follows 
(omitted matter in brackets ; new language in italics) : 

‘Payment for transportation of the United States mail and of persons or 
property for or on behalf of the United States by any common carrier subject 
to the Interstate Commerce Act, as amended, or the Civil Aeronautics Act of 
1938, shall be made upon presentation of bills therefor, prior to audit or settle- 
ment by the General Accounting Office, but the right is hereby reserved to the 
United States Government to deduct the amount of any [overpayment] over- 
charge as defined in the Interstate Commerce Act and payment in excess of 
rates, fares, and charges established pursuant to section 22 of the Interstate 
Commerce Act to any such carrier from any amount subsequently found to be 
due such carrier: Provided, however, That such deductions shall be made within 
three years from the time of payment of bills.” 


We favor and support such an amendment of section 322 of the Transportation 
Act of 1940. 

Let me return now to those other sections of H. R. 8742 and H. R. 8748 that 
have as their object amendment of the Interstate Commerce Act “to provide a 
2-year statute of limitations on actions involving transportation of property 
and passengers of the United States Government.” I mentioned earlier that I 
would suggest certain amendments as to this feature of the bills. We consider 
these amendments to be quite important. 

We see three objectionable defects in the proposed amendments to the Inter- 
state Commerce Act, and believe that these defects in the bills as introduced 
may be eliminated or overcome without in any way obstructing what appears 
to have been the intention of the authors. In that regard I shall speak only 
of, and refer to, sections 1 and 2 of the bills as they would amend section 16 (3) 
of the Interstate Commerce Act applicable to railroads; but what I have to say 
would be equally applicable, I believe, to other sections of the bills having to 
do with like amendments of parts II, III and IV of the Act as to motor carriers, 
water carriers and freight forwarders. 

Under section 16 (3) of the Interstate Commerce Act, which provides a 2-year 
period of limitation for various types of actions involving transportation charges 
and which by section 2 of the bills now being considered (see line 4 on p. 2 of 
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H. R. 8742 and H. R. 8743) would be made specifically applicable to actions in- 
volving the transportation of property or passengers for or on behalf of the United 
States, the cause of action (in respect of a shipment of property) is deemed to 
accrue upon delivery or tender of delivery by the carrier (sec. 16 (3) (e) of the 
act). In other words, as might be expected, the cause of action accrues upon 
the rendition of the transportation service. A different rule, however, would 
be laid down by H. R. 8742 and H. R. 8743 in the case of transportation for or 
on behalf of the United States, for section 1 of those bills (see line 4 on p. 1 of 
the bills) would amend section 16 (3) (e) of the act to provide that: 

“With respect to the transportation of property or passengers for or on behalf 
of the United States, the cause of action shall be deemed to accrue upon the date 
of payment of the charges for the transportation involved or upon the date of a 
subsequent collection for overcharges made by the United States, whichever is 
later.” 

To this enlargement of the ordinarily applicable period of limitations, so that 
in the case of transportation performed for the Government there will be a longer 
time within which actions brought before the Commission or courts may be 
begun, we do not object. There are no doubt good reasons for it. But the 
proposed amendment, as drafted, may have another and completely unintended 
effect. As worded, the new sentence found in section 1 of the bills might be 
construed to preclude a carrier from instituting an action against the Govern- 
ment for claimed transportation charges until the Government had paid those 
same charges, for instead of providing (as in the case of commercial shipments 
of property) that the cause of action is to accrue “upon delivery or tender of 
delivery” the bills would provide (in the case of Government transportation ) 
that ‘the cause of action shall be deemed to accrue upon the date of payment 
of the charges for the transportation involved or upon the date of a subsequent 
collection for overcharges made by the United States.” 

This can hardly be thought to reflect the authors’ real intention. It does not 
seem reasonable to say that A may not sue B for what B owes A until B has paid 
A. Should B (in this case the Government) not be disposed to pay A (the 
carrier), then A could never sue B for what is rightfully due. 

It should be made certain that no carrier, having performed a transportation 
service for or on behalf of the United States, is to be prevented from beginning 
an action at law for recovery of its charges or any part thereof upon rendition of 
the service and without awaiting the date of payment by the Government of the 
charges for the transportation involved. 

As I shall point out after calling attention to 1 or 2 other matters, a simple 
amendment to the bills will cure this obviously unintended defect. It can easily 
be made clear that in the case of transportation for the Government, just as in 
any other case, the cause of action accrues upon performance of the service for 
which payment is due and at the same time assure, in the case of transportation 
for the Government, a period of limitations encompassing also 2 years from the 
date of payment or the date of subsequent collection or deduction of claimed 
overpayment of charges by the Government. 

The second defect in the bills to which I should like to invite your attention 
also appears in the language of section 1 of H. R. 8742 and H. R. 87438. An 
ambiguity results from use of the word “collection” in the sentence proposed to 
be added to section 16 (3) (e) of the Interstate Commerce Act (see line 2 on p. 2 
of the bills). It is not entirely clear just what would constitute a “collection” as 
the word is here used. Would a collection occur only when a carrier remitted 
(perhaps under protest as is not infrequently the case), at the request of the 
General Accounting Office, the amount of a claimed overpayment made by the 
United States; or is the word “collection” intended also to include a claimed 
overpayment recovered by the General Accounting Office on behalf of the United 
States by way of subsequent deduction from another bill of the carrier? Both 
situations should be covered ; and they both may be easily covered in the amend- 
ment Iam preparing to suggest. 

Finally, an additional ambiguity results from the use of the word “over- 
charges” in the sentences proposed to be added to section 16 (8) (e) of the 
Interstate Commerce Act (see line 2 on p. 2 of H. R. 8742 and H. R. 8748). The 
word “overcharges” must be defined, presumably, in the light of section 16 (3) 
(g) of the act where it is said to mean “charges for transportation services in 
excess of those applicable thereto under the tariffs lawfully on file with the 
Commission.” Thus, the word “overcharges” does not contemplate payments in 
excess of rates, fares, and charges established for the Government pursuant to 
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section 22 of the Interstate Commerce Act. Yet, as we have already seen, section 
322 of the Transportation Act of 1940 (where provision is made for deduction 
from subsequent carriers’ bills) would, as proposed by these bills to be amended, 
contemplate deductions for either of these two kinds of overpayments. 

The bills should be so amended as to remove any uncertainty on this score. 

To overcome these defects and ambiguities resulting from the language em- 
ployed in section 1 of H. R. 8742 and H. R. 8743, we suggest that there be no 
amendment at all of section 16 (3) (e) of the Interstate Commerce Act such as 
that now contemplated by section 1 of the bills but that, instead, there be added 
at the end of the proposed new section 16 (3) (i) of the act found in section 2 of 
the bills (line 4 on p. 2 of the bills) the following proviso: 

“Provided, however, That with respect to such transportation of property or 
passengers for or on behalf of the United States, the periods of limitation herein 
provided shall be extended to include two years from the date of (1) payment of 
charges for the transportation involved or (2) subsequent collection for overpay- 
ment of such charges or (8) deduction made under section 322 of the Transpor- 
tation Act of 1940 (49 U.S. C. 66), whichever is later.” 

Let me repeat, as I stated earlier, that this proposal is not designed in any way 
to obstruct or alter in any way what we believe to have been the true intention 
of the authors of the bills before you. It is advanced with the sole object of 
perfecting the bills. 

With this change in the bills (and, I take it for granted, in those sections of 
the bills having to do with motor carriers, water carriers, and freight forwarders 
as well) we believe that the proposed amendment of the Interstate Commerce 
Act to provide a 2-year statute of limitations on actions involving transportation 
for or on behalf of the United States Government is sound and constructive 
legislation and we support it. So that the precise nature of the amendments we 
propose to H. R. 8742 and H. Kh. 87403 may be seen at a glance, [ am submitting 
as exhibit A a suggested revised version of portions of the bills. 

Before concluding, I should like to take this opportunity to comment on an- 
other bill pending before this committee. It is 8S. 877, a measure passed by the 
Senate on August &, 1957, similar to the two House bills to which my remarks have 
so far been directed. Asa matter of fact, the two bills being considered are identi- 
cal, I believe, with S. 377 as reported, with amendments, in the Senate on May 
17, 1957, and before certain further amendments were agreed to on the floor of 
the Senate (Congressional Record, Aug. 8, 1957, p. 12771). All that I have said 
in respect to the 2 House bills is equally applicable in respect of 8S. 877, but there 
are 2 additional features of 8S. 377 as to which a word should be said. 

You will recall that the bills I have been discussing would, in section 9 (2) 
(on p. 4 of the bills), so amend section 322 of the Transportation Act of 1940 as 
to provide that the Government’s right to deduct from amounts due carriers the 
amount of any overpayment theretofore made is to be limited to 3 years from the 
time of the overpayment. Section 9 (2) of 8S. 377 contains a similar provision, 
but on the floor of the Senate, before passage, an amendment was adopted to toll 
the statute of limitations during time of war on such deductions by the Govern- 
ment (Congressional Record, Aug. 8, 1957, p. 12771). With this amendment, the 
proviso in question reads as follows (line 11 on p.4 of 8.377) : 


“Provided, however, That such deductions shall be made within three years (not 
including any time of war) from the time of payment of bills.” 

We believe that the parenthetical exception “(not including any time of war)” 
would do much to detract from the beneficial effect that the 3-year limitation is 
intended to have, as it diminishes the protection carriers ought to have against 
prolonged delays in the settlement of transportation charges. We urge that no 
exception be made in any bill that this committee may report and the Congress 
enact. 

No explanation of the reason for this amendment of 8. 377 appears to have 
been given, but, presumably, it was proposed in recognition of the increase in 
volume of Government transportation, and transportation billing, during time of 
war and the possibility of a shortage of qualified Government personnel to handle 
such matters in time of war. We are nevertheless, opposed to inclusion of the 
words “(not including any time of war)” because of the delay they could create 
in final settlement of carriers’ accounts. However, if your committee should see 
fit to report a bill including the words in question, I would ask you to bear in 
mind that carriers are confronted, in time of war, with like problems of increased 
Government transportation and shortage of trained personnel. If the time within 
which the Government may make deductions on account of overpayments to car- 
riers is to be exclusive of “any time of war,” then, as a matter of simple equity, 
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the time within which carriers may recover from the Government on account of 
undercharges should, likewise, be exclusive of “any time of war.” 

When the Senate passed S. 377, it also amended section 9 (2) of the bill in one 

final respect, having to do with a limitation upon the time within which any 
claim for transportation charges must be received in the General Accounting 
Office if it is not to be barred. This amendment would take the form of an addi- 
tional proviso to be added to section 322 of the Transportation Act of 1940 as 
follows (line 14 0n p. 4 of 8. 377) : 
“Provided further, That every claim cognizable by the General Accounting Office 
for charges for transportation within the purview of this section shall be forever 
barred unless such claim shall be received in the General Accounting Office 
within three years from the date of payment of the charges for the transportation 
involved or from the date of a subsequent collection for overcharges made by 
the United States for such transportation.” 

This proviso contains ambiguities much the same as those I have already men- 
tioned in connection with the language found in section 1 of H. R. 8742 and 
H. R. 8743 after which it was obviously modeled. Should this committee see fit 
to include such a proviso in any bill it may report, then I ask that you consider 
adapting its language to follow the approach that I have suggested be taken 
in amending sections 1 and 2 of H. R. 8742 and H. R. 8743, and for much the 
same reasons. I am submitting as exhibit B such a revised version of the 
proviso in question. 

That concludes my statement. I am very grateful for the opportunity you 
have given me to present these views on behalf of the Association of American 
Railroads. 

Exuipsit A 


REVISED VERSION OF SECTIONS 1, 2, ANDY (2) or H. R. 8742 anp H. R. 8748 
(S5rH Cona.) 


(Omitted matter in brackets ; new language in italic) 


Srcrton 1. [At the end of section 16 (3) (e) add the following sentence: “With 
respect to the transportation of property or passengers for or on behalf of the 
United States, the cause of action shall be deemed to accrue upon the date of 
payment of charges for the transportation involved or upon the date of a subse- 
quent collection for overcharges made by the United States, whichever is later.” 

Sec. 2.] Add the following new subparagraph to section 16 (3) as subparagraph 
(3): 

“(i) The provisions of this paragraph (8) shall extend to and embrace all 
transportation of property or passengers for or on behalf of the United States 
in connection with any action brought before the Commission or any court by or 
against carriers subject to this part: Provided, however, That with respect to 
such transportation of property or passengers for or on behalf of the United 
States, the periods of limitation herein provided shall be extended to include 
two years from the date of (1) payment of charges for the transportation involved 
or (2) subsequent collection for overpayment of such charges or (3) deduction 
made under section 322 of the Transportation Act of 1940 (49 U. 8. C. 66), which- 
ever is later.” 

* * * + *” z . 

Sec. [9]. Section 322 of the Transportation Act of 1940 (49 U. S. C. 66), is 
amended as follows: 

+ + * . x F * 

(2) By striking the period at the end and adding a colon and the following new 
provision, ‘‘Provided, however, That such deductions shall be made within three 
years from the time of payment of bills [wherein overcharges are noted].” 





ExuHIsit B 


REVISED VERSION OF THE SECOND PROVISO IN SEcTION 9 (2) or S. 377 (85TH Cone.) 
AS PASSED BY THE SENATE ON AuGUST 8, 1957 
(Omitted matter in brackets ; new language in italic) 


“Provided further, That every claim cognizable by the General Accounting 
Office for charges for transportation within the purview of this section shall be 
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forever barred unless such claim shall be received in the General Accounting 
Office within three years from the date of (1) accrual of the cause of action 
thereon, or (2) payment of the charges for the transportation involved, or (3) 
[from the date of a] subsequent collection for [overcharges made by the United 
States for such transportation] overpayment of such charges, or (4) deduction 
made pursuant to this section, whichever is later.” 

Mr. Brerruaurr. Mr. Chairman and Mr. Wolverton, in general, 
we favor the aims and the objectives of the three bills which are before 
you. It seems unnecessary for present purposes to dwell at length 
upon the first of these two objectives of the several bills. 

Under the law as it stands now, as has already been pointed out, 
there are, in certain respects, unequal periods of limitation applic: able 
to the various actions involving transportation charges that may arise 
as between carriers and the United States, and as between carriers and 
commercial, nongovernmental users of transportation services. 

It is the purpose of these bills to make for greater unifor mity 1 
that regard by amending certain provisions of the Interstate Com- 
merce Act in such a w ay that a 2- -year statute of limitations will apply 
to the Government and to carriers in substantially the same fashion 
as it now applies to commercial shippers and carriers. 

I do wish to suggest certain amendments as to this feature of the 
bills, but I believe that it will be best to come back to that later in my 
statement. 

To effectuate the second of the bills’ 2 purposes, section 322 of the 
Transportation Act of 1940 would be amended in such a way as to 
limit to 8 years the period within which the Government, in order to 
recoup excess payments made to carriers for transportation services, 
may deduct the amounts of such excess payments from other amounts 
subsequently found to be due the carriers. 

This right of the Government to deduct from carriers’ bills on 
account of previous overpayment of transportation charges is not 
limited as to time, a circumstance that has resulted in great inconven- 
ience and expense and, in many instances, injustice to the carriers. 

The proposed requirement that deductions for excess payments be 
made within 3 years is a most desirable one. It would have the bene- 
ficial effect of requiring the audit of carriers’ bills on a more current 
basis, and would result in the adjustment of transportation charges 
to a correct basis within a more reasonable time after the performance 
of the service. This would reduce clerical expense and the cost of 
oe old records, and would make for an earlier certainty as to 

‘arriers’ revenues. 

It is unfair that carriers should be subject to deductions for such 
unlimited period of years as the convenience of the Government may 
dictate, with all of the attendant inconvenience, expense, uncertainty, 
and, sometimes, injustice. We wholeheartedly support the suggested 
limitation of 3 years. 

Subsection (2) of section 9 of H. R. 8742 and H. R. 8743 (see line 10 
on p. 4 of the bills) provides for the 3-year limitation on the period 
within which the Government may make deductions on acocunt of 
prior excess payments, a matter already discussed. It would add the 
following proviso at the end of section 322 of the Transportation Act 
of 1940: 


Provided, however, That such deductions shall be made within three years from 
the time of payment of bills wherein overcharges are noted. 
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To eliminate confusion, we suggest that the words “wherein over- 
charges are noted” at the end of this proposed proviso by stricken 
from the bills on page 4, line 13. If they are not stricken, there will 
be reference in the main body of section 322 to— 
overcharge as defined in the Interstate Commerce Act and payment in excess of 
rates, fares, and charges etsablished pursuant to section 22 of the Interstate 
Commerce Act— 
but the proviso will refer merely to “overcharges” and not to payments 
in excess of section 22 rates. 

In this connection, it should be noted that the Senate, in passing a 
similar bill, S. 377, during the first session of this Congress, adopted 
an amendment to that bill just as I am now suggesting and for much 
the same reason (Congressional Record, Aug. 8, 1957, p. 12771). 

If section 9 of H. R. 8742 and H. R. 8743, amended as I have sug- 
gested, becomes law, section 322 of the Transportation Act of 1940 will 
read as follows (omitted matter in brackets; new language in italics: 
Payment for transportation of the United States mail and of persons or property 
for or on behalf of the United States by any common carrier subject to the Inter- 


state Commerce Act, as amended, or the Civil Aeronautics Act of 1938, shall be 
made upon presentation of bills therefor, prior to audit or settlement by the 


General Accounting Office, but the right is hereby reserved to the United States 
Government to deduct the amount of any [overpayment] overcharge as defined 
in the Interstate Commerce Act and payment in excess of rates, fares, and charges 


established pursuant to section 22 of the Interstate Commerce Act to any such 
carrier from any amount subsequently found to be due such carrier: Provided, 
however, That such deductions shall be made within three years from the time 
of payment of bills. 

We favor and support such an amendment of section 322 of the 
Transportation Act of 1940. 

Let me return now to those other sections of H. R. 8742 and H. R. 
8743 that have as their object amendment of the Interstate Commerce 
Act— 
to provide a 2-year statute of limitations on actions involving transportation of 
property and passengers of the United States Government. 

1 mentioned earlier that I would suggest certain amendments as 
to this feature of the bills. We consider these amendments to be quite 
important. 

We see three objectionable defects in the proposed amendments to 
the Interstate Commerce Act, and believe that these defects in the 
bills as introduced may be eliminated or overcome without in any way 
obstructing what appears to have been the intention of the authors. 
In that regard, I shall speak only of, and refer to, sections 1 and 2 of 
the bills as they would amend section 16 (3) of the Interstate Com- 
merce Act applicable to railroads. But what I have to say would be 
equally applicable, I believe, to other sections of the bills having to do 
with like amendments of parts IT, III, and IV of the act as to -motor 
carriers, water ¢ arriers, and freight forwarders. 

U nder section 16 (3) of the Interstate Commerce Act, which pro- 
vides a 2-year period of limitation for various types of actions involv- 
ing tr tied ition charges and which, by section 2 of the bills now 
being considered (see line 4 on p. 2 of H. R. 8742 and H. R. 8743) 
would be made specifically applicable to actions involving the trans- 
portation of property or passengers for or on behalf of the United 
States, the cause of action—in respect of a shipment of property—is 
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deemed to accrue upon delivery or tender of delivery by the carrier 
(sec. 16 (3) (e) of theact). 

In other words, as might be expected, the cause of action accrues 
upon the rendition of the transportation service. A different rule, 
however, would be laid down by H. R. 8742 and H. R. 8743 in the 
case of transportation for or on behalf of the United States, for sec- 
tion 1 of those bills (see line 4 on p. 1 of the bills) would amend sec- 
tion 16 (3) (e) of the act. to provide that: 

With respect to the transportation of property or passengers for or on behalt 
of the United States, the cause of action shall be deemed to accrue upon the 
date of payment of the charges for the transportation involved or upon the date 
of a subsequent collection for overcharges made by the United States, which- 
ever is later. 

To this enlargement of the ordinarily applicable period of limita 
tions, so that, in the case of transportation performed for the Govern- 
ment, there will be a longer time within which actions brought before 
the Commission or courts may be begun, we do not object. 

There are, no doubt, good reasons for it. But the proposed amend- 
ment, as drafted, may have another and completely unintended effect. 
As worded, the new sentence found in section 1 of the bills might be 
construed to preclude a carrier from instituting an action against the 
Government for claimed transportation charges until the Government 
, had paid those same charges, for, instead of providing, as in the case 
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of commercial shipments ‘of property, that the cause of action is to 
accrue “upon delivery or tender of delivery,” the bills would provide, 
| in the case of Government transportation, that: 

the cause of action shall be deemed to accrue upon the date of payment of the 


charges for the transportation involved or upon the date of a subsequent collec- 
tion for overcharges made by the United States. 

This can hardly be thought to reflect the authors’ real intention. 
It does not seem reasonable to say that A may not sue B for what B 
owes A until B has paid A. Should B—in this case, the Government— 
not be disposed to pay A—the carrier—then A could never sue B for 
what is rightfully due. 

Mr. Frywv. Mr. Breithaupt, we will have to suspend. And I would 
like to inquire if Mr. Wolverton desires to ask such questions as he 
wishes before we adjourn the meeting. 

Mr. Wotverton. Mr. Chairman, I would be very glad to, but it 
takes on the appearance of, “Here is your hat; wh: at is your hurry ”” 

Mr. Fiynv. I cut Mr. Breithaupt off at the 8-minute period. 

Mr. Worverton. I think the statement that Mr. Breithaupt is mak- 
ing and the interests he represents are so large throughout this Nation, 
and so vitally affected, and the organizations for which he speaks 
represent all the major lines, at least, that I would like to know what 
he intends to do. Can he come back tomorrow or this afternoon 
during the general debate in the House? Or what? I do not think 
he should be cut off. 

Mr. Friynr. Mr. Wolverton, I agree with you completely, and, 
without objection, we wil] have Mr. Breithaupt, if it is convenient 
with him, appear as the first witness tomorrow morning before we 
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proceed on to the regular business which is scheduled by the subcom- 
mittee for tomorrow. 

Mr. Brerrnaupr. That will be completely convenient for me, Mr. 
Chairman. I will be happy to be here. 

Mr. Fiynv. If you will, we will take you promptly at 10. 

Mr. Brerrnavrpr. Thank you. 

Mr. Frynt. The meeting is adjourned until 10 o’clock tomorrow 
morning. 

(Whereupon, at 12:20 p. m., the subcommittee adjourned until 
10 a. m., Thursday, May 1, 1958.) 
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THURSDAY, MAY 1, 1958 


Housrt Or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND 
COMMUNICATIONS OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Wash ington, i. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 
1334, New House Office Building, Hon. John J. Flynt, Jr., presiding. 

Mr. Fiynr. The committee will come to order, please. 

At this time the subcommittee will resume hearings on H. R. 8742, 
H. R. 8743, and S. 377. 

Mr. Harry Breithaupt, Jr., general attorney, Association of 
American Railroads, was on the stand yesterday when we were com- 
pelled to suspend because of the call of the House. 

Mr. Breithaupt, you may proceed at the point where you left off 
yesterday. 


STATEMENT OF HARRY J. BREITHAUPT, JR., GENERAL ATTORNEY, 
ASSOCIATION OF AMERICAN RAILROADS, WASHINGTON, D. C.— 
Resumed 


Mr. Brerrnaurr. At the conclusion of yesterday’s hearings I had 
suggested there be an amendment to subsection (2) of section 9 of 
these House bills. I was about to speak when interrupted yesterday, 
to that and certain other defects as we see it in these bill. 

If you will allow me to begin, I shall do so with the first full para- 
graph on page 5 of my prepared state ment. 

We see three objectionable defects in the proposed amendments to 
the Interstate Commerce Act, and believe that these defects in the bills 
as introduced may be eliminated or overcome without in any way 
obstructing what appears to a ave been the intention of the authors. 

As I intimated yesterday, I shall speak only of and refer to sec- 
tions 1 and 2 of the bills as the y would amend section 16 (3) of the 
Interstate Commerce Act applicable to railroads. But what I have 
to say would probably be equally applicable, I believe, to other sec- 
tions of the bills having to do with like amendments of parts I, ITT, 
and IV of the act as to motor carriers, water carriers, and freight 
forwarders. 

Under section 16 (3) of the Interstate Commerce Act, which pro- 
vides a 2-year period of limitation for various types of actions involv- 
ing transportation charges and which by section 2 of the bills now 
being considered—see line 4 on page 2 of H. R. 8742 and H. R. 87 
would be made specifically applicable to actions involving the trans. 
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vortation of property or passengers for or on behalf of the United 
States, the cause of action, in respect of a shipment of property, is 
deemed to accrue upon delivery or tender of delivery by the carrier— 
section 16 (3) (e) of the act. 

In other words, as might be expected, the cause of action accrues 
upon the rendition of the tr ansportation service. A different rule, 
however, would be laid down by H. R. 8742 and H. R. 8743 in the 
case of transportation for or on behalf of the United States, for sec- 
tion 1 of those bills—see line 4 on page 1 of the bills—would amend 
section 16 (3) (e) of the act to provide that: 

With respect to the transportation of property or passengers for or on behalf 
of the United States, the cause of action shill be deemed to accrue upon the 
date of payment of the charges for the transportation involved or upon the date 
of a subsequent collection for overcharges made by the United States, whichever 
is later. 

To this enlargement of the ordinarily applicable period of limita- 
tions, so that in the case of transportation performed for the Govern- 
ment there will be a longer time within which actions brought before 
the Commission or courts may be begun, we do not object. 

There are, no doubt, good reasons for it. But the proposed amend- 
ment, as drafted, may have another and completely unintended effect. 
As worded, the new sentence found in section 1 of the bills might be 
construed to preclude a carrier from instituting an action against the 
Government for claimed transportation charges until the Government 
had paid those same charges, for, instead of providing, as in the case 
of commercial shipments. of property, that the cause of action is to 
accrue “upon delivery or tender of delivery,” the bilis would provide, 
in the case of Government transportation, that- 
the cause of action shall be deemed to accrue upon the date of payment of the 
charges for the transportation involved or upon the date of a subsequent collec- 
tion for overcharges made by the United States. 

This can hardly be thought accurately to reflect the authors’ real 
intention. It does not seem reasonable to say that A may not sue B 
for what B owes A until B has paid A. Should B—in this case the 
Government—not be disposed to pay A—the carrier—then A could 
never sue B for what is rightfully due. 

It should be made certain that no carrier, having per formed a trans- 
portation service for or on behalf of the United States, is to be pre- 

vented from beginning an action at law for recovery of its charges or 
any part thereof upon rendition of the service and without aw aiting 
the date of payment by the Government of the charges for the trans- 
portation involved. 

As I shall point out after calling attention to 1 or 2 other matters, a 
simple amendment to the bills will cure this obviously unintended 
defect. 

It can easily be made clear that in the case of transportation for 
the Government, just as in any other case, the cause of action accrues 
upon performance of the service for which payment is due and at 
the same time assure, in the case of transportation for the Govern- 
ment, a period of limitations encompassing also 2 years from the 
date of payment or the date of subsequent collection or deduction 
of claimed overpayment of charges by the Government, whichever is 
later. 
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The second defect in the bills to which I should like to invite your 
attention also appears in the language of section 1 of H. R. 8742 and 
H. R. 8743. An ambiguity results from use of the word “collection” 
in the sentence proposed to be added to section 16 (3) (e) of the Inter- 
state Commerce Act—see line 2 on page 2 of the bills. It is not 
entirely clear just what would constitute a “collection” as the word 
is here used. 

Would a collection occur only when a carrier remitted, perhaps 
under protest as is not infrequently the case, at the request of the 
General Accounting Office, the amount of a claimed overpayment 
made by the U nited States? Or is the word “collection” intended 
also to include a claimed overpayment recovered by the General 
Accounting Office on behalf of the United States by way of subse- 
quent deduction from another bill of the carrier ¢ 

Both situations should be covered, and they both may be easily 
covered in the amendment I am preparing to suggest. 

Finally, an additional ambiguity results from the use of the word 
“overcharges” in the sentence proposed to be added to section 
16 (3) (e) of the Interstate Commerce Act. See line 2 on page 2 
of H. R. 8742 and H. R. 8745. The word “overcharges” must be 
defined presumably in the light of section 16 (3) (g) of the act 
where it is said to mean— 
charges for transportation services in excess of those applicable thereto under 
the tariffs lawfully on file with the Commission. 

Thus, the word “overcharges” does not contemplate payments in 
excess of rates, fares and charges established for the Government 
pursuant to section 22 of the Interstate Commerce Act. Yet, as we 
have already seen, section 322 of the Transportation Act of 1940— 
where provision is made for deductions from subsequent carriers’ 
bills—would, as proposed by these bills to be amended, contemplate 
deductions for either of these two kinds of overpayments. 

The bills should be so amended as to remove any uncertainty on 
this score. 

To overcome these defects and ambiguities resulting from the 

language employed in section 1 of H. R. 8742 and H. R. 8743, we 
suggest that there be no Sean at all of section 16 (3) (e) of 
the Interstate Commerce Act such as that now contemplated by 
section 1 of the bills, but that, instead, there be added at the end of 
the proposed new section 16 (3) (i) of the act found in section 2 of 
the bills, line 4 on page 2 of the bills, the following proviso: 
Provided, however, That with respect to such transportation of property or 
passengers for or on behalf of the United States, the periods of limitation herein 
provided shall be extended to include two years from the date of (1) payment 
of charges for the transportation involved or (2) subsequent collection for 
overpayment of such charges or (3) deduction made under section 322 of the 
Transportation Act of 1940 (49 U. 8. C. 66), whichever is later. 

Let me repeat, as I stated earlier, that this proposal is not designed 
in any way to obstruct or alter in any way what we believe to have 
been the true intention of the authors of the bills before you. It is 
advanced with the sole object of perfecting the bills. 

With this change in the bills—and, I take it for granted, in those 
sections of the bills having to do w ith motor carriers, water carriers, 
and freight forwarders as well—we believe that the proposed amend- 
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ment of the Interstate Commerce Act to provide a 2-year statute of 
limitations on actions involving transportation for or on behalf of 
the United States Government is sound and constructive legislation, 
and we support it. 

So that the precise nature of the amendments we propose to H. R. 
8742 and H. R. 8743 may be seen at a glance, I am submitting as 
exhibit A a suggested revised version of portions of the bills. That 
is for the convenience of the staff. 

sefore concluding, I should like to take this opportunity to com- 
ment on another bill pending before this committee. It is S. 377, a 
measure passed by the Senate on August 8, 1957, similar to the two 
House bills to which my remarks have so far been directed. As a 
matter of fact, the two bills being considered are identical, I believe, 
with S. 377 as reported, with amendments, in the Senate on May 17, 
1957, and before certain further amendments were agreed to on the 
floor of the Senate (Congressional Record of August 8, 1957, p. 
12771). 

All that I have said in respect of the two House bills is equally 
applicable in respect of S. 377, but there are two additional features 
of S. 377 as to which a word should be said. 

You will recall that the bills I have been discussing would, in sec 
tion 9 (2)—on page 4 of the bills—so amend section 322 of the Trans 
portation Act of 1940 as to provide that the Government’s right to 
deduct from amounts due carriers the amount of any overpayment 
theretofore made is to be limited to 3 years from the time of the over- 
payment. Section 9 (2) of S. 377 contains a similar provision, but 
on the floor of the Senate, before passage, an amendment was adopted 
to toll the statute of limitations during time of war on such deduc- 
tions by the Government (Congressional Record of August 8, 1957, 
p. 12771). With this amendment, the proviso in question reads as 
follows: 

Provided, however, That such deductions shall be made within three years (not 
including any time of war) from the time of payment of bills. 

We believe that the parenthetical exception “not including any 
time of war” would do much to detract from the beneficial effect that 
the 3-year limitation is intended to have, as it diminishes the pro 
tection carriers ought to have against prolonged delays in the settle- 
ment of transportation charges. 

We urge that no such exception be made in any bill that this com- 
mittee may report and the Congress enact. 

No explanation of the reason for this amendment of S. 377 appears 
to have been given, but presumably it was proposed in recognition of 
the increase in volume of Government transportation and transporta- 
tion billing during time of war and the possibility of a shortage of 
qualified Government personnel to handle such matters in time of 
war. We are nevertheless opposed to inclusion of the words “not in 
cluding any time of war” because of the delay they could create in 
final settlement of carriers’ accounts. 

However, if your committee should see fit to report a bill including 
the words in question I would ask you to bear in mind that carriers are 
confronted in time of war with like problems of increased Govern- 
ment transportation and shortage of trained personnel. 

If the time within which the Government may make deductions on 
account of overpayments to carriers is to be exclusive of any time of 
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war, then, as a matter of simple equity, the time within which car- 
riers May recover from the Government on account of undercharges 
should likewise be exclusive of any time of war. 

When the Senate passed S. 377 it also amended section 9 (2) of the 
bill in one final respect having to do with a limitation upon the time 
within which any claim for transportation charges must be received 
in the General Accounting Office if it is not to be barred. This amend- 
ment would take the form of an additional proviso to be added to sec- 
tion 322 of the Transportation Act of 1940 as follows: 


Provided further, That every claim cognizable by the General Accounting Office 
for charges for transportation within the purview of this section shall be for- 
ever barred unless such claim shall be received in the General Accounting Office 
within three years from the date of payment of the charges for the transpor- 
tation involved or from the date of a subsequent collection for overcharges made 
by the United States for such transportation. 

This proviso contains ambiguities much the same as those I have al- 
ready mentioned in connection with the language found in section 1 
of H. R. 8742 and H. R. 8743 after which it was obviously modeled. 

Should this committee see fit to include such a provision in any 
bill it may report, then I ask that you consider adapting its language 
to follow the apporach that I have suggested be taken in amending 
sections 1 and 2 of H. R. 8742 and H. R. 8743, and for much the same 
reasons. I am submitting, as exhibit B, such a revised verison of the 
proviso in question. 

That concludes my statement. I am very grateful for the oppor- 
tunity you have given me to present these views on behalf of the 
Association of American Railroads. 

Mr. Ftynv. Thank you, Mr. Breithaupt. 

Mr. Wolverton. 

Mr. Wotverron. I have no specific questions, Mr. Chairman. 

I note that the witness has submitted amendment provisions which 
will require some considerable thought upon the part of the staff as 
well as of the committee and which I have not had the opportunity 
to examine until this moment. Therefore, I do not feel that I could 
properly reflect my views on such slight consideration. However, 
[ do appreciate the statement that has been made by the witness. It 
indicates that close and careful consideration has been given to the 
proposed legislation, and the suggestions that are made are the result 
of great experience in matters of transportation growing out of the 
fact that this organization represents the combined knowledge and 
thought, so to speak, of our great railroad transportation system. 

Mr. Fiyn'r. Thank you, Mr. Wolverton. 

Mr. Hale? 

Mr. Har. No questions. 

Mr. Fiynt. Mr. Derounian ? 

Mr. Derounian. Mr. Breithaupt, would this 3-year-from-time-of- 
payment bill apply in cases of fraud ? 

Mr. Brerruavurr. The 3-year period within which the General Ac- 
counting Office might make deductions from carriers’ bills? Is that 
what you have in mind ¢ 

Mr. Derountan. Just the same as the income-tax fraud has no 
statute of limitations, that they can reopen your account if they find 
fraud years back. 
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I am wondering if there is any provision in the present law which 
might be affected by this 3-year bill. 

Mr. Bretrnaurt. So far as I am aware, Mr. Derounian, neither 
the Interstate Commerce Act nor the Transportation Act of 1940, the 
two statutes with which we are here dealing, have any specifically 
applicable language dealing with cases of fraud. 

Whether or not these statutes of limitation control in the case of 
fraud I am not prepared to say. In any event, the bills before you 
make no change in the existing situation in that regard. 

Mr. Derountan. Was the philosophy behind the provision “except 
in time of war,” which you commented upon in your statement, due 
to shortage of personnel or was there another reason, do you think? 

Mr. Breitrnaurr. I have read the Congressional Record of the pro- 
vision in the Senate. The language in question was an additional com- 
mittee amendment agreed to on the floor of the Senate on the day of 
the passage of the Senate bill. 

Senator Smathers, who proposed the amendment in behalf of the 
Senate committee, made no explanation of the reason for it. 

Mr. Derountan. As a matter of practical fact, it would seem to me 
that in time of war the railroads would have less personnel available 
than the Government. 

Mr. Brerrnaupt. We are faced with exactly the same problem, but 
we believe that the beneficial effects to be derived from an early settle- 
ment of these accounts and disposal of old records is a calculated risk 
as to the trained personnel. 

Mr. DerountAn. That is all, Mr. Chairman. 

Thank you, Mr. Breithaupt. 

Mr. Fiynt. Mr. Breithaupt, thank you very much for your state- 
ment and for the suggestions which you have made to the committee 
in the consideration of this legislation. 

Mr. Brerrnaurt. Thank you, Mr. Chairman. 

Mr. Fiynt. This concludes the hearings on H. R. 8742, H. R. 8743, 
and S. 377. 

(The following letter was received for the record :) 

CHAMBER OF COMMERCE OF GREATER PHILADELPHIA, 
TRAFFIO AFD TRANSPORTATION COUNCIL, 
Philadelphia, Pa., April 29, 1958. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives of the United States, House Office Building, Washing- 
ton, D. C. 

Dear Sir: We shall appreciate your inserting the following statement in the 
record of the committee hearing on H. R. 8742 and H. R. 8743. 

The traffic and transportation council of the Chamber of Commerce of Greater 
Philadelphia desires to express its support of the purpose and intent of the legis- 
lation embodied in H. R. 8742 and H. R. 87438, identical bills which would amend 
the Interstate Commerce Act so as to apply the same statute of limitations to 
United States Government shipments as apply generally to commercial ship- 
ments, with certain minor exceptions in favor of the Government. 

We respectfully urge that the Committee on Interstate and Foreign Commerce 
report favorably on this principle as embodied in either of these bills. 

Very truly yours, 
MALCOLM A. BUCKEY. 


(Whereupon, at 10: 20 a. m., the committee adjourned.) 
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